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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO
Plaintiff/Appellant
vs.

Micah Abraham Wulff
Defendant/Respondent

)
)
)
)
)
)
)
)

SUPREME COURT NUMBER
41179

CLERK'S RECORD

APPEAL FROM THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICTD
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
THE HONORABLE BENJAMIN R. SIMPSON DISTRICT JUDGE
FIRST JUDICIAL DISTRICT, PRESIDING

MR. LAWRENCE WASDEN
ATTORNEY GENERAL
STATE OF IDAHO
700 W. JEFFERSON, STE 210
BOISE ID 83720

DOUGLAS PHELPS
ATTORNEY AT LAW
2903 N. STOUT ROAD
SPOKANE, WA 99206

Micah Abrahm Wulff
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Date: 8/7/2013

First Judicial District Court- Kootenai County

Time: 10:13 AM

ROAReport

Page 1 of 5

User: MCCANDLESS

Case: CR-2012-0019332 Current Judge: Benjamin R. Simpson
Defendant: Wulff, Micah Abraham

State of Idaho vs. Micah Abraham Wulff
Date

Code

User

10/23/2012

NOTE

HODGE

Judge Simpson

To Be Assigned

10/24/2012

NCRF

HODGE

New Case Filed - Felony

To Be Assigned

HRSC

HODGE

Hearing Scheduled (Arraignment/First
Appearance 10/24/2012 02:00PM)

Robert Caldwell

CRCO

HODGE

Criminal Complaint

Robert Caldwell

AFPC

HODGE

Affidavit Of Probable Cause

To Be Assigned

ADFS

HODGE

Advisory Form & Notice Of Suspension

To Be Assigned

ORPC

HODGE

Order Finding Probable Cause

Robert Caldwell

STDR

HODGE

Statement Of Defendant's Rights- DUI

To Be Assigned

ARRN

HODGE

Hearing result for Arraignment/First Appearance
scheduled on 10/24/2012 02:00PM:
Arraignment I First Appearance

Robert Caldwell

ORBC

HODGE

Order Setting Bond and Conditions of Release

Robert Caldwell

BNDS

BROWN

Bond Posted- Surety (Amount 25000.00)

To Be Assigned

NODF

BROWN

Notice To Defendant

To Be Assigned

WAVX

BROWN

Waiver Of Extradition To Idaho

To Be Assigned

HRSC

HOFFMAN

Hearing Scheduled (Preliminary Hearing Status
Conference 11/09/2012 08:30AM)

Robert B. Burton

HRSC

HOFFMAN

Hearing Scheduled (Preliminary Hearing
11/13/2012 01:30PM)

James D Stow

HOFFMAN

Notice of Preliminary Hearing Status Conference To Be Assigned
and Preliminary Hearing

10/25/2012

Judge

10/31/2012

SUBF

CRUMPACKER Subpoena Return/found 10/29/12 SGL

To Be Assigned

11/6/2012

NAPH

MCCANDLESS Notice of Appearance, Request for Timely
Preliminary Hearing, Motion for Bond Reduction
and Notice of Hearing

To Be Assigned

DRQD

MCCANDLESS Defendant's Request For Discovery

To Be Assigned

MOTN

MCCANDLESS Pre-Trial Motions

To Be Assigned

STCN

MCCANDLESS Stipulation To Continue

To Be Assigned

PRQD

BROWN

Plaintiff's Request For Discovery

To Be Assigned

PRSD

BROWN

Plaintiff's Response To Discovery

To Be Assigned

CONT

CARLSON

Hearing result for Preliminary Hearing Status
Robert B. Burton
Conference scheduled on 11/09/2012 08:30AM:
Continued

CONT

CARLSON

Hearing result for Preliminary Hearing scheduled James D Stow
on 11/13/2012 01:30PM: Continued

HRSC

MITCHELL

Hearing Scheduled (Preliminary Hearing Status
Conference 11/30/2012 08:30AM)

Barry E. Watson

HRSC

MITCHELL

Hearing Scheduled (Preliminary Hearing
12/04/2012 01:30PM)

Clark A. Peterson

MITCHELL

Notice of Preliminary
Hearing Status Conference To Be Assigned2 of 116
41179
and Preliminary Hearing

11/7/2012

11/8/2012

11/9/2012
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User: MCCANDLESS

Case: CR-2012-0019332 Current Judge: Benjamin R. Simpson
Defendant: Wulff, Micah Abraham

State of Idaho vs. Micah Abraham Wulff
Date

Code

User

Judge

11/20/2012

SUBF

CRUMPACKER Subpoena Return/found 11/18/12 SGL

To Be Assigned

11/21/2012

PSRS

BROWN

Plaintiff's 1st Supplemental Response To
Discovery

11/30/2012

HRVC

ALBERS

Hearing result for Preliminary Hearing scheduled Clark A. Peterson
on 12/04/2012 01:30PM: Hearing Vacated

CONT

ALBERS

Hearing result for Preliminary Hearing Status
Barry E. Watson
Conference scheduled on 11/30/2012 08:30AM:
Continued

HRSC

MITCHELL

Hearing Scheduled (Preliminary Hearing Status
Conference 12/20/2012 08:30 AM)

Robert Caldwell

HRSC

MITCHELL

Hearing Scheduled (Preliminary Hearing
12/21/2012 01:30PM)

Scott Wayman

MITCHELL

Notice of Preliminary Hearing Status Conference To Be Assigned
and Preliminary Hearing

12/3/2012

To Be Assigned

12/6/2012

SUBF

MCKEON

Subpoena Return/found SGL 12/3/12

To Be Assigned

12/13/2012

PSRS

BROWN

Plaintiff's 2nd Supplemental Response To
Discovery

To Be Assigned

12/17/2012

STIP

BROWN

Stipulation To Vacate

To Be Assigned

12/19/2012

ORDR

REYNOLDS

Order to Vacate Preliminary Hearing Status Call

To Be Assigned

12/21/2012

HRVC

CARLSON

Hearing result for Preliminary Hearing scheduled Scott Wayman
on 12/21/2012 01:30PM: Hearing Vacated

PHWV

CARLSON

Hearing result for Preliminary Hearing scheduled Scott Wayman
on 12/21/2012 01:30PM: Preliminary Hearing
Waived (bound Over)

BOUN

CARLSON

Bound Over (after Prelim)

Benjamin R. Simpson

ORHD

CARLSON

Order Holding Defendant

Scott Wayman

INFO

OREILLY

Information

To Be Assigned

MEMR

OREILLY

Memorandum Of Restitution

To Be Assigned

HRSC

LARSEN

Hearing Scheduled (Arraignment in District Court Benjamin R. Simpson
02/07/2013 03:00PM)

LARSEN

Notice of Hearing

12/24/2012

1/14/2013

2/4/2013

2/6/2013

Benjamin R. Simpson
Benjamin R. Simpson

HRVC

LARSEN

Hearing result for Arraignment in District Court
scheduled on 02/07/2013 03:00PM: Hearing
Vacated

HRSC

LARSEN

Hearing Scheduled (Arraignment in District Court Benjamin R. Simpson
02/06/2013 03:00 PM)

LARSEN

Amended Notice of Hearing

Benjamin R. Simpson

ARRN

LARSEN

Hearing result for Arraignment in District Court
scheduled on 02/06/2013 03:00PM:
Arraignment I First Appearance

Benjamin R. Simpson

DCHH

LARSEN

District Court Hearing Held
Court Reporter: JoAnn Schaller
Number of Transcript Pages for this hearing
estimated: under41179
100 pages

Benjamin R. Simpson
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User: MCCANDLESS

Case: CR-2012-0019332 Current Judge: Benjamin R. Simpson
Defendant: Wulff, Micah Abraham

State of Idaho vs. Micah Abraham Wulff
Date

Code

User

2/6/2013

PLEA

LARSEN

A Plea is entered for charge: - NG (118-8004 {F} Benjamin R. Simpson
Driving Under the lnfluence-(Third or Subsequent
Offense))

HRSC

LARSEN

Hearing Scheduled (Pre-Trial Conference
04/25/2013 02:00 PM)

Benjamin R. Simpson

HRSC

LARSEN

Hearing Scheduled (Jury Trial Scheduled
05/06/2013 09:00 AM) 2 day trial

Benjamin R. Simpson

NOHG

LARSEN

Notice Of Pre-Trial Conference And Trial

Benjamin R. Simpson

MISC

BROWN

Prosecutor's Verified Application Of Willful!
Violation Of Bond Release Conditions

Benjamin R. Simpson

WITP

BROWN

Witness List - Plaintiffs

Benjamin R. Simpson

2/21/2013

SUBF

CRUMPACKER Subpoena Return/found 2/19/13 RDB

Benjamin R. Simpson

2/22/2013

SUBF

CRUMPACKER Subpoena Return/found 2/20/13 SGL

Benjamin R. Simpson

3/14/2013

LETR

LARSEN

Email from Phelps Re: Treatment

Benjamin R. Simpson

MISC

LARSEN

Document sealed
Prosecutor's Second Verified Application Of
Willful Violation Of Release Conditions

Benjamin R. Simpson

HRSC

LARSEN

2/20/2013

3/15/2013

LARSEN

Judge

Hearing Scheduled (Motion 03/22/2013 08:00
AM) KCPA-revoke OR release
Notice of Hearing

Benjamin R. Simpson
Benjamin R. Simpson

3/21/2013

MISC

CARROLL

Supplemental Information

Benjamin R. Simpson

3/22/2013

HRHD

LARSEN

Hearing result for Motion scheduled on
03/22/2013 08:00AM: Hearing Held
KCPA-revoke OR release

Charles W. Hosack

DCHH

LARSEN

District Court Hearing Held
Court Reporter: JoAnn Schaller
Number of Transcript Pages for this hearing
estimated: under 100 pages

Charles W. Hosack

PSRS

CARROLL

Plaintiffs Supplemental Response To Discovery

Benjamin R. Simpson

3/27/2013

ORDR

LARSEN

Order Amending Release Conditions

Benjamin R. Simpson

4/2/2013

HRSC

LARSEN

Hearing Scheduled (Motion to Suppress/Limine
04/22/2013 01 :30 PM) Phelps-30 min

Benjamin R. Simpson

NOTH

MCCANDLESS Notice Of Hearing

MNSP

MCCANDLESS Motion To Suppress Blood Draw without Warrant Benjamin R. Simpson

CONT

LARSEN

Hearing result for Motion to Suppress/Limine
Benjamin R. Simpson
scheduled on 04/22/2013 01:30PM: Continued
Phelps-30 min

DCHH

LARSEN

District Court Hearing Held
Court Reporter: JoAnn Schaller
Number of Transcript Pages for this hearing
estimated: under 100 pages

CONT

LARSEN

Hearing result for Pre-Trial Conference
Benjamin R. Simpson
scheduled on 04/25/2013 02:00 PM: Continued

4/22/2013

Micah Abrahm Wulff
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User: MCCANDLESS

Case: CR-2012-0019332 Current Judge: Benjamin R. Simpson
Defendant: Wulff, Micah Abraham

State of Idaho vs. Micah Abraham Wulff
Judge

Date

Code

User

4/22/2013

CONT

LARSEN

Hearing result for Jury Trial Scheduled scheduled Benjamin R. Simpson
on 05/06/2013 09:00AM: Continued 2 day trial

HRSC

LARSEN

Hearing Scheduled (Motion to Suppress/Limine
05/22/2013 03:00 PM) Phelps 30 min

Benjamin R. Simpson

HRSC

LARSEN

Hearing Scheduled (Pre-Trial Conference
05/23/2013 02:00 PM)

Benjamin R. Simpson

HRSC

LARSEN

Hearing Scheduled (Jury Trial Scheduled
06/05/2013 09:00AM) 2 day trial

Benjamin R. Simpson

NOHG

LARSEN

Notice Of Hearing

Benjamin R. Simpson

4/23/2013

SUBF

CRUMPACKER Subpoena Return/found 4/21/13 SGL

4/24/2013

PSRS

CARROLL

4/25/2013

SUBF

CRUMPACKER Subpoena Return/found 4/24/13 SGL(5/22 ct)

Benjamin R. Simpson

SUBF

CRUMPACKER Subpoena Return/found 4/24/13 SGL(6/5 ct)

Benjamin R. Simpson

4/26/2013

SUBF

CRUMPACKER Subpoena Return/found 4/24/13 ROB

Benjamin R. Simpson

5/15/2013

BRIE

LARSEN

Brief In Opposition To Defendant's Motion To
Suppress

Benjamin R. Simpson

5/21/2013

BRIE

CARROLL

Defendant's Reply Brief in Support of Motion to
Suppress

Benjamin R. Simpson

5/22/2013

AFFD

LARSEN

Affidavit In Support Of Motion To Suppress Blood Benjamin R. Simpson
Test

AFFD

POOLE

Affidavit In Support Of Motion To Supress Blood
Test

Benjamin R. Simpson

HRHD

LARSEN

Hearing result for Motion to Suppress/Limine
scheduled on 05/22/2013 03:00 PM: Hearing
Held Phelps 30 min

Benjamin R. Simpson

DCHH

LARSEN

District Court Hearing Held
Court Reporter: JoAnn Schaller
Number of Transcript Pages for this hearing
estimated: under 100 pages

Benjamin R. Simpson

CONT

LARSEN

Benjamin R. Simpson
Hearing result for Pre-Trial Conference
scheduled on 05/23/2013 02:00 PM: Continued

CONT

LARSEN

Hearing result for Jury Trial Scheduled scheduled Benjamin R. Simpson
on 06/05/2013 09:00AM: Continued 2 day trial

HRSC

LARSEN

Hearing Scheduled (Pre-Trial Conference
06/20/2013 02:00 PM)

Benjamin R. Simpson

HRSC

LARSEN

Hearing Scheduled (Jury Trial Scheduled
07/01/2013 09:00AM) 2 day trial

Benjamin R. Simpson

LARSEN

Notice of Pre-Trial Conference And Trial

Benjamin R. Simpson

5/23/2013

5/29/2013

6/3/2013

Plaintiff's Supplemental Response To Discovery
Regarding Expert Witness

Benjamin R. Simpson
Benjamin R. Simpson

SUBF

CRUMPACKER Subpoena Return/found 5/24/13 RDB

Benjamin R. Simpson

SUBF

CRUMPACKER Subpoena Return/found SGL 5/26/13

Benjamin R. Simpson

BRIE

MCCANDLESS Supplemental Briefing Post Testimony Deputy S. Benjamin R. Simpson
Larsen

Micah Abrahm Wulff
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User: MCCANDLESS

Case: CR-2012-0019332 Current Judge: Benjamin R. Simpson
Defendant: Wulff, Micah Abraham

State of Idaho vs. Micah Abraham Wulff
Date

Code

User

6/11/2013

BRIE

CARROLL

State's Supplemental Brief on Defendant's Motion Benjamin R. Simpson
to Suppress

MOTN

CARROLL

Motion for Enlargement of Time

Benjamin R. Simpson

6/13/2013

ORDR

LARSEN

Order For Enlargement Of Time

Benjamin R. Simpson

6/18/2013

ORDR

LARSEN

Memorandum Decision And Order Granting
Defendant's Motion To Suppress

Benjamin R. Simpson

6/20/2013

CONT

LARSEN

Hearing result for Pre-Trial Conference
Benjamin R. Simpson
scheduled on 06/20/2013 02:00 PM: Continued

CONT

LARSEN

Hearing result for Jury Trial Scheduled scheduled Benjamin R. Simpson
on 07/01/2013 09:00AM: Continued 2 day trial

DCHH

LARSEN

District Court Hearing Held
Court Reporter: JoAnn Schaller
Number of Transcript Pages for this hearing
estimated: under 100 pages

Benjamin R. Simpson

6/25/2013

APSC

CARROLL

Appealed To The Supreme Court

Benjamin R. Simpson

7/16/2013

NAPL

CARROLL

Notice Of Appeal Due Date From Supreme Court Benjamin R. Simpson

7/29/2013

NLTR

MCCANDLESS Notice of Lodging Transcript pg. 43 JoAnn
Schaller

Micah Abrahm Wulff

Judge
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STAlE. Of IDAHO
lss
COUNTY OF KOOTENAI(
FILED:
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF IDAHO, IN AND
FOR THE COUNTY OF KOOTENAI
20 I2OCT 24 AM 10: 2 I
THE STATE OF IDAHO

Plaintiff,

vs.
Wulf( Micah Abraham

I

COURTCASE#('R\J-\Q~~ L RKOISTRl£TiC~~(I

)

DEPARTMENT REPORT

)

PROBABLE CAUSE AFFIDAVIT IN

#:12-27sdf.7(.·~R~.~~~UJll!)v
SUPP~

)

WARRANTLESS ARREST AND/OR

Defendant,

)

REFUSAL/FAILURE OF EVIDENTIARY TEST AND

DOB

)

ORDER FINDING PROBABLE CAUSE

(}-

I , Dep. S. Larsen, the undersigned, hereby swear, attest, depose and/or otherwise state that the following is true and
correct:
1.

I am a peace officer employed by the Kootenai County Sheriff's Dept.

2.

The above named defendant was arrested on the 23rd day of October, 2012 at the time of 2349 for the
offense(s) [list offense(s) and code]
and/or (check any applicable boxes below)

0Driving under the influence of alcohol, drugs or other intoxicating substances, Idaho Code 18-8004.
0Second DUI offense in the last ten (10) years, prior offense date and location:
.
rgjTwo or more DUI offenses in the last ten (1 0) years, prior offense dates and locations: 07117/06
Sandpoint, Idaho and 11/26/07 Kootenai Co. Idaho.
0Driving without privileges, Idaho Code I8-800 I.
0Possession of controlled substance, Idaho Code 37-2732 Ofelony Omisdemeanor
0Possession of paraphernalia, Idaho Code 37-2734A.
0Reckless driving, Idaho Code 49-I40 I.
0Domestic battery, Idaho Code I8-9I8.
3.

Location of Occurrence: Northbound

4.

The above named defendant was identified by driver's license
Witness or other ID information:

4th

Street X Deerhaven Ave., Kootenai County, Idaho.

5. I believe that there is probable cause that the above described offense(s) was (were) committed by the
defendant based on the following facts: I was stationary in the north parking lot of the Sheriff's Dept. typing on
my computer in my patrol car with the windows rolled down. I suddenly heard a vehicle accelerating at a high
rate of speed, and observed a dark colored vehicle pass by the north gate on Dalton Ave. I estimated the
vehicle's speed at 50-60mph. I drove to the gate, and looked eastbound in time to see the vehicle turn north on
4th St. By the time I turned onto 4th St., the vehicle was going around the roundabout at 4th St./Hanley Ave. At
this time I radioed for other patrol units in the area that I was trying to catch up to the vehicle. I estimated the
vehicle's speed at 60 mph plus. The posted speed limit on 4th St. is 25MPH. As I approached Deerhaven Ave.,
I activated my overhead lights and the vehicle came to a stop. I approached the driver's side door and spoke to
the operator, identified via his Idaho driver's license as Micah A. Wulff. I asked Wulff why he was driving so
fast and he stated, "I don't know, I probably shouldn't be driving." As Wulff spoke, a strong odor of an
alcoholic beverage emitted from the vehicle. Without asking him, Wulff told me he had been "drinking in
town." Wulff was asked to perform field sobriety evaluations. Wulff was cooperative, performed them, and
failed. Wulff was transported to the PSB. After verbally reading Wulff the ALS advisory form, and completion
of the 15 minute observation period, Wulff told me "I'm not going anywhere near that, "(pointing to the
Intoxlyzer 5000 breath sampling instrument). Wulff was transported to KMC for a blood draw. Wulff was
uncooperative for a portion of his visit at KMC. When the nurse began to prepare Wulff's arm, Wulff put his
left arm up in a "block" position and told the nurse "You're not touching me." When two security officers

Micah Abrahm Wulff
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arrived, Wulff ultimately allowed the nurse to perform the blood draw. After finishing at KMC. I transported
Wulff back to the PSB where he was booked in on his violation ofl.C. 18-8005(6) Felony-Driving under the
influence.

Dill DECISION PTS (check applicable boxes and give supporting comments)
[g) Odor of alcoholic beverage:
[g)Admitted consumption of alcohol: said he had 4 singles and doubles of mixed vodka drinks,
[gjSlurred Speech: Moderate
[g)Impaired Memory:
[g)Glass/Bloodshot eyes:
[g)Gaze Nystagmus:
[g)Walk & Turn:
[g)One Leg Stand:
OOther:
0Drugs Suspected:
0Drug Recognition Evaluation Performed:
0Accident Involved:
0Injuries:
[g)Prior to testing, defendant was substantially informed of the consequences of refusal and failure of the test as
required by Sections 18-8002 and 18-8002A, Idaho Code.
[g)Defendant was tested for alcohol concentration, drugs or other intoxicating substances. The test(s) was (were)
performed in compliance with Sections 18-8003 and 18-8004(4) Idaho Code and the standards and methods adopted
by the Idaho State Police.

D Intoxilyzer 5000 OLIFELOC FC20 DAleo Sensor Instrument Serial #
Other:
Name of person administering BAC test:
0BAC result:
[g)Test results pending: Blood Draw
D Defendant refused test:
0BAC tested by breath using:

NOTE: THE NAME OF THE AFFIANT, THE NAME OF THE PERSON WHO IS AUTHORIZED TO ADMIN1STER
OATHS OR IS A NOTARY PUBLIC, AND THE DATES, MUST BE TYPED BELOW FOR ELECTRONIC SUBMISSION
TO THE COURT. THIS FORM SHOULD THEN BE PRINTED, SIGNED BY BOTH, AND SUBMITTED WITH THE REST
OF THE COMPLAINT PAPERWORK.

THE ABOVE WAS SUBSCRIBED AND SWORN TO BEFO

-ORPERSON AUTHORIZED TO
ADMINISTER OATHS
Residing at:
Title:

Micah Abrahm Wulff

0(_j (p _( lf

My commission expires;
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COMPLAINT REQUEST AND COURT INFORMATION
.
AGENCY CASE# l 2. - ;2 7~l../ 7

STATE OF IDAHO

Plaintiff)

COURT DOCKET#

)

JU L. :f f- 1

1A
J '

1C A ' H

A!\

!.'.>

~A 1-i At-f.

)

Defendant )

FELONY

[>(]

[]

WARRANT

CASEAGENCY

[ ]

[ ]

KJ

SUMMONS

CRIME(S) CHARGED:

\.

f

C.

F-

l?6Dt;; (c,)

DATE/TIMEOFOFFENSE
;o/X.!.Ud
LOCATION
AJc~i/-'6<h:'V,
1/ 72f
VICTIM/BUSINESS NAME
S'r?r7 Z

..s /

[ ]

IN CUSTODY

-~~_c_S_~---------

MISDEMEANOR
OTHER _ _ _ _ _ _ _ _ _ __

INVESTIGATOR -----"f>::...;V"'---"---S._._L_~_o,_n_.s_t_;;;:;_ _ _ _ _ __

F;;Lo-vy

/J!lH'f.'\JC..

0?.189

><:
CJ r

IJiUlf-1-AV//v

i./1116 :GA.

{Hi·

f.Nj"L-uucz__

Au~_

/..:J A HD

DEFENDANT: NAME
UJULfF
r
A~H-~A~5~P-~A~I~~~A~~~SS# ~
DOB
RACE
L-U
SEX '---M-:-:-_H_T_6__
0_o''';--W--T--I--=-IJ-o---H-AIR /31.-lvD
ADDRESS
;277'%0
,N.
S;L-Vit,
/lli:A()OL-<15
Lao/'
TELEPHONE
( 2.:>~) 6 C(o -- /r YY
BUSINESS ADDRESS
.>A.'7 t..
BUSINESS TELEPHONE
ATTACHMENTS
[XI
[ ]
[ ]
[ ]

[ l 18-8002 ADVISORY
[ 1 MIRANDA WARNING

POLICE REPORTS
INTOX. PRINTOUT
DEFENDANT STATEMENT
AUTOPSY RESULTS

[ ]

[ J

.Kf
[ ]

WITNESS STATEMENT
SEE AITACHED FOR FURTHER

l<J

------

BOOKING SHEET
DRIVER'S RECORD
CRIMINAL HISTORY

PHYSICAL EVIDENCE
[ ]

[ 1 CASSETTE/VIDEO
[ 1 SEX CRIME KIT

DEFENDANT'S STATEMENT

[ 1 DRUGS/PARAHERNALIA
[ ]

[ 1 WEAPONS
[ ]

VENOJECT KIT

SEE AITACHED FOR FURTHER

, ARRESTED

IXJ..

r1

YES

NO

ro/pl:>/t ~

DATE/TIMEILOCATION

J~'i7

'

I

1./ Tit S7. .k t1 f

lJ'I-f.Jt,l/{_/0

CIRCUMSTANCES OF OFFENSE/ARREST ARMED DURING OFFENSE [ ] YES
[-'<) NO
ARMED DURING ARREST [ ] YES
[xJ NO
NO THREATS OR INJURY TO VICTIM OF OFFICER [ ] YES [x:J NO
NO ATTEMPT TO A VOID ARREST [ ] YES [~ NO HAS DEFENDANT ADMI'JT~D INVOLVEMENT ["'9- YES [ ] NO
1
IF YES, GIVE BRIEF DESCRIPTION
S 7 1'1 :n~
tf-;_
f-l4.r1
/':, l E #
' /YU AJk ("'C.
!·V
(U c.'-',..; '
.

OTHER OUTSTANDING CHARGES [ ]

YES

[>1

NO OFFENSE --'lll-=.....L.:/""-'-------------------------

SUMMARY OF CRIMINAL HISTORY -~v:_l,___.::::~:::.__,___,)._=--------------------------------------PHYSICAL ILLNESS/MENTAL ILLNESS [ ]
REQUEST BOND

[~

YES

[ ]

YES

NO IF YES, WHY?

CX1

NO DETAILS
SArl.l

J-k

w.a-u-;u

/0

Cc-.,~

our

SHR #41 REVISED 3/99
LAW ENFORCEMENT DEPUTY
Micah Abrahm Wulff
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f-rAE-BOOKING INFORMATION SHE:. ... f
Booking # _ _ _ __

KOOTENAI COUNTY PUBLIC SAFETY BUILDING

Name ID # _ _ _ _ _ Date _ ___!./_o+,V:_.;z--'-1~/L--'--/..::.c:-Z.,___ _ __

ARRESTEE:

lv'

AKA

J 7 l ~C:,

Address

First

Last

/4

I~G~Lill-ld'1

/.{ rC 1/ H

tuuL.ft=

Name

AJ-

A 77-tr> 1.-.
Home Phone (.2 Da)

6.5P8(
6 '10- II 'f Y

k.trc 1/i .i::&/ ) , IJLAS~A

City/State of Birth
.

cG 1~(~'81 C

D.L. #

PHYSICAL DESCRIPTION:
" Weight /66 Sex H

W

Employer Sj:.u= - .b'f,"c.r)Vk/

DOB

.I!J

State

Height_6__• oo
Race

Hair &DvD

H. ot. f/ /'t--L

5CA1S'

Eyes

Bw

6--tJe>,-ZF- L
w~R.k

t:::/?;!)y

/1~ , cud! / - S/-/ri'l'fJ ·I /YV ·J1<1c..kkJ,
I
'
ARRESTING OFFICER INFORMATION:
Clothing Description

Date I Time of Arrest
Arresting Officer

/);-p.

{kt:

lo /J. 3 /o.
f L'lf,t.S&tJ

CHARGES AND BAIL:
M/ F

_1 F_
2.

Code

2 J tt 9

I
#

2>(; L

v

Location

ARREST TYPE: llr()'N-VIEW
Charqes

0

fJ · (( W

..

I

it

3.
4.

5.

:·::::::·..

,,....... .

. ......

••i>:i::>:•:.::

g3

:·,,:•o::

W_Errant orCase #

\

,:,.·····:·'·

•:.:•:

•:::•:•:

::::::

;::::

;,;,< i:

1<·:·-: :,.,:,:::::

6.

Dist

0 CITIZEN 0 OTHER

'/:.'-'JO:IJ

p·

I

.sr. ;x IJ t. w (#-v;J

Arrival at PSB___:O=-O=::....:::cO-"tl._""""'_ _ __

WARRANT

>i''

u{,Lf..t;J'; 5HoO

,tt.Jc

/C C..Sfl

Agency

&. ci .I.

1 Y- ,?oo.__S_((o )

.5/V·tl

Work Phone #

Occupation £L£c?RtCi/JN

Glasses_d_ Contacts___d__ Facial Hair

Scars, Marks, Tattoo's

z

Lf7
Locker#
Location
Hold For:
For DUI Charge:
Was Call Requested
Was Call Made

Middle

City

Accepted by:
~I(}
Agency Report# (_2. - _;( 7)f.(
BAG flt.oo{J D4At>J/
Warrant Check
Prob. Check
Prob. Officer

·•:.::·::,.::::·::,;:,::

>>

::····:•:::•

I;

,

•••.•..•...•. ..

Is the arresting officer aware of any mental or physical condi}ions this inmate may have which might affect his/her safety or
ability to be held without special attention by jail staff?
Did the arrestee arrive with prescription medication?

VEHICLE INFORMATION:
Vehicle Lie. f-::lf93:2.S?
Vehicle Disposition

WNo, D Yes (Explain)

IZJ,1(o,

STA YRLL Make

----rz> vJ f()

W·t'

----'-.N--'-~'-"'4_ _ _ _ _ _ _ _ __

DYes

OL-bS.>ta&<~'Model£~~':1f.ft

H. £,Z.f.<j1 .7-~ ~'

12/~

/)f.::..

Body 5U>AJJ

Color(s) G:f-Vv' / _ _

g 'i q) c.J 'b"'-<:T

CITIZEN ARREST:
I hereby arrest the above named suspect on the charge(s) indicated and request a peace
officer to take him/her into custody. I will appear as directed and sign a complaint against the person I have arrested.

Phone:

Name:
Occu ation:

Race/Sex

Micah Abrahm Wulff

Bus. Phone:
41179
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Kootenai County Sheriffs Department
Report for KCSD Incident 12-27547

Address: N 4TH ST & E DEERHA YEN

Nature: DUI

AVE
Location: 33

DALTON GARDENS ID 83815

Offense Codes: NC
How Received: 0

Received By: T.TIPKE

Agency: KCSD

Responding Officers:
Disposition: ACT I 0/23/12

Responsible Officers: S.LARSEN
When Reported: 23:50:41 l0/23/l2

Occurred Between: 23:24:00 10/23/12 and 23:49:37 10/23/12
Detail:

Assigned To:

Date A.ssigned: **/**/**

Status Date: **/**/**

Status:

Due Date: **/**/**

Complainant: 5994
Last: KCSD

First:

DOB: **/**/**
Race:

Mid:

Dr Lie:
Sex:

Address: 5500 N GOVERNMENT WAY

Phone: (208)446-1300

City: COEUR D'ALENE, ID 83814

Offense Codes
Reported: NC Not Classified

Observed:

Additional Offense: NC Not Classified

Circumstances
Unit:

Responding Officers:
S.LARSEN

2362

R.BROESCH

2344

Responsible Officer: S.LARSEN

Agency: KCSD

Received By: T.TIPKE

Last Radio Log: **:**:** **/**/**

How Received: 0 Officer Report

Clearance: I ARREST REPORT TAKEN

When Reported: 23:50:41 l0/23/l2

Disposition: ACT Date: 10/23/12

Judicial Status:

Occurred between: 23:24:00 10/23/12

Mise Entry:

and: 23:49:37 10/23/l2
Description :

Modus Operandi:

Method:

Involvements
Date

Type

Description

10/24/12

Name

WULFF, MICAH ABRAHAM

OFFENDER

10/23/12

Name

KCSD,

Complainant

(c) 2005 Spillman Technologies
All Rights Reserved

Micah Abrahm Wulff

41179

10/24/12
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Report for KCSD Incident 12-27547

10/24112

Vehicle

GRN 1994 OLDS 88 ID

IMPOUND

10/23112

Cad Call

23:50:41 10/23/12 DUI

Initiating Call

10/24112

Property

Blood Sample 0

SEIZED

10/24112

Property

RECORDING TDK VHS T-160 0

SEIZED

(c) 2005 Spillman Technologies
All Rights Reserved

Micah Abrahm Wulff

41179

10/24112
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Report for KCSD Incident 12-27547

Narrative
KCSD

[X] CRIME REPORT

PRIMARY CRIME CODE/NAME:
I. C.
SECONDARY CRIME CODE/NAME:

[ ] INCIDENT REPORT
18-8005 (6)

Felony Driving under

the influence

LOCATION/PROPERTY DESCRIPTION:
On a paved public roadway commonly known as
northbound 4th St. X Deerhaven Ave., in the City of Dalton Gardens, Kootenai
County, State of Idaho, 83815.
ADDITIONAL NAMES/DESCRIPTIONS:
INJURIES:

NO:X

YES:

PHOTOS /VIDEO TAKEN:
OFFENDER USING:

DESCRIBE:

NO:

A: X

YES:X

D:

C:

PHOTOGRAPHER

I . D.

: 2362

N:

RELATION TO VICTIM:
RELATED REPORT NUMBER (S):
NARRATIVE:
on 10/23/12 at approximately 2324 hours, I (Dep. s. Larsen) was
stationary in the north parking lot of the Sheriff's Dept. typing on my computer
in my patrol car with the windows rolled down.
I suddenly heard a vehicle
accelerating at a high rate of speed, and observed a dark colored vehicle pass
by the north gate eastbound on Dalton Ave.
I estimated the vehicle's speed at
50-60 mph. I drove to the gate, and looked eastbound in time to see the vehicle
turn north on 4th St.
By the time I turned onto 4th St., the vehicle was going
around the roundabout at 4th Street and Hanley Ave.
At this time I radioed for
other patrol units in the area that I was trying to catch up to the vehicle.
I
estimated the vehicle's speed at 60 mph plus.
The posted speed limit is 25
mph.
As I approached Deerhaven Ave., I activated my overhead lights and the
vehicle came to a stop.
I approached the driver's side door and spoke to the
operator, identified via his Idaho driver's license as (0) Micah A. Wulff.
I
told Wulff he was being stopped for driving recklessly.
I asked Wulff why he
was driving so fast, and he stated, "I don't know, I probably shouldn't be
driving."
As Wulff spoke, a strong odor of an alcoholic beverage emitted from
the vehicle.
Without asking him, Wulff told me had been "drinking in town."
I told Wulff he was being detained.
I asked Wulff to exit the vehicle and
accompany me back to the area in front of my patrol vehicle.
Wulff was
cooperative and complied.
As Wulff neared me, the odor of an alcoholic beverage
grew stronger.
I noted as Wulff walked, he was unsteady on his feet.
Dep. R.
Broesch arrived on scene as cover.
I again asked Wulff why he was driving so
fast, and he did not answer the question.
I asked Wulff how much he had to drink tonight.
Wulff told me he had some
drinks in town.
I asked Wulff if he meant mixed drinks, for example rum and
Coke.
Wulff told me he had "singles and doubles."
To confirm what Wulff meant,
I asked him if he meant mixed drinks.
Wulff said, "Yes." Wulff then told me not
rum, but Vodka, and I confirmed with him like "Screwdrivers?"
Wulff said,
"Yes."
Wulff was having difficulty keeping his balance.
I noted Wulff's eyes
were red and bloodshot.
I told Wulff I was going to have him perform some field
sobriety evaluations.
Wulff became somewhat upset stating something to the
effect of, "Well, I've had way too much to drink, so just take me."
I explained

(c) 2005 Spillman Technologies
All Rights Reserved

Micah Abrahm Wulff

41179

10/24112
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to Wulff that was not how I conducted my investigations, and I needed him to
relax and not jump to conclusions.
Wulff said, "Okay," and appeared to calm
down.
I asked Wulff the pre-evaluation questions.
I asked Wulff if he was a diabetic
or epileptic, and he said, "No."
I asked Wulff if he wore glasses or contacts,
and Wulff said, "No."
I asked Wulff if he had ever suffered a head injury, and
he said, "No."
I asked Wulff if he was under the care of a doctor or dentist,
and Wulff said, "No."
I asked Wulff if he was taking any medications
prescribed or over the counter, and Wulff told me a couple of days ago he had
used a nasal spray for decongestant.
I asked Wulff if he using any other drugs
prescribed or not prescribed, and Wulff said, "No."
I asked Wulff if he had
eaten dinner with his drinks and Wulff stated he had not.
Wulff elaborated by
stating he had only eaten a sandwich earlier in the day.
I asked Wulff how much
sleep he had gotten the night before and he told me, "About 4 hours."
I asked
Wulff If he had any defects in his feet, legs, ankles, or hips, and Wulff said,
"No.n

All evaluations were explained and/or demonstrated for Wulff prior to him
attempting them.
The evaluations were performed on a level, paved, roadway
surface near the east shoulder of the northbound lane of 4th Street north of
Deer haven Ave.
Horizontal Gaze Nystagmus:
Wulff displayed equal tracking in both eyes.
Wulff
displayed lack of smooth pursuit in both eyes.
Wulff displayed distinct and
sustained nystagmus in both eyes.
Wulff displayed onset of Nystagmus prior to
45 degrees in both eyes.
Walk and Turn:
Wulff could not keep his balance during the instruction phase.
Wulff took a total of 10 steps on the outgoing 9 steps, and missed heel to toe
on steps 8, 9, and 10.
Wulff made an improper turn.
Wulff took a total of 10
steps on the returning 9 steps.
One Leg Stand:
Wulff initially utilized his right leg for the evaluation.
Wulff swayed while balancing and stopped the evaluation after counting to ten.
Wulff then started again with his right leg planted, counted to ten and stopped
again.
Wulff then lost his balance, put his foot down and stopped the
evaluation, and then utilized his left leg to perform the evaluation, and
counted to seven, he repeated seven and I had Wulff stop the evaluation.
Based on Wulff's performance during field sobriety evaluations, the odor of an
alcoholic beverage emitting from Wulff's person, Wulff's admission to consuming
alcoholic beverages, Wulff's rate of speed while driving, I believed Wulff had
been operating a motor vehicle while under the influence; a violation of I. c.
18-8004.
Wulff was placed in custody.
Dep. Broesch remained on scene, completed a
vehicle impound sheet, and transferred custody of Wulff's vehicle to Merwin's
Towing at Wulff's request.
I transported Wulff to the PSB.
At the PSB, I
checked Wulff's mouth for foreign materials and found none.
I began the 15
minute observation period, and while waiting the 15 minutes, I verbally read him
the ALS advisory form.
At the completing of the form, I asked Wulff to sit in
the chair near the Intoxlyzer 5000 breath sampling instrument.
Wulff then said,
"I •m not going anywhere near that," (pointing to the Intoxlyzer instrument).
I

advised Wulff

I

would then

transport him to KMC for a

(c) 2005 Spillman Technologies
All Rights Reserved

Micah Abrahm Wulff

41179

blood draw.

Wulff

said
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he understood and accompanied me to my vehicle.
At KMC, we were directed to
room #5, and after a few minutes, a nurse came into the room.
The nurse began
to prepare Wulff's arm for the blood draw.
Wulff became uncooperative by
putting up his left arm in a "block" position, stating to the nurse, "You're not
touching me."
When two Security Officers arrived, Wulff ultimately allowed
the nurse to perform the blood draw without any further problems.
Wulff was then transported back to the PSB.
At the PSB, I contacted Central
Dispatch to ascertain Wulff's previous DUI history.
I was advised Wulff had two
previous DUI convictions within the past ten years; one in Sandpoint, Idaho
07/17/06, and another DUI on 11/26/07 in Kootenai County, Idaho.
Wulff was
booked in to the PSB for his violation of I.C. 18-8005(6) Felony Driving under
the influence.
Due to the fact Wulff was charged with driving under the
influence, Wulff was not charged with reckless driving.
Wulff was verbally
warned for speeding.
The blood draw kit was booked into KCSD evidence, along with the recording of
the stop, and field sobriety evaluations from my in-car camera system. A
complaint charging Wulff with his violation is attached to this report.
There
is no further information at this time.
DISPOSITION:

CA

HOW NOTIFIED:

Deputy Observation

GANG RELATED:

N

/oL~!>·-,
C/

I

I

.---

Date

(c) 2005 Spillman Technologies
All Rights Reserved
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Vehides
Vehicle Number:
12-11703
License Plate:

License Type: PC Regular Passenger Automobile

State: ID

Expires: 01/31/13

Vehicle Year: 1994

VIN: 1G3HY52LORH337539

Make: OLDS Oldsmobile

Model: 88

Color: GRN I

Doors: 4

Vehicle Type: PCAR Passenger Car

Value: $0.00

Owner:
Mid: ABRAHAM

First: MICAH

Last: WULFF

Dr Lie: CB 181882C

DOB:

Address: 27786 N SILVER MEADOWS
LOOP

Race: W

Sex: M

Phone: (208)640-1144

Agency: KCSD KOOTENAI COUNTY SHER-

City: ATHOL, ID 83801

Date Recov!Rcvd: **/**/**

IFF DEPT
Area: 33 DALTON

Officer: S.LARSEN

GARDENS
CITY
UCR Status:

Wrecker Service: MERW MERWIN'S TOWING

Local Status:

Storage Location: MERWIN'S TOWING

Status Date: **/**/**

Release Date: **/**/**

Comments:

(c) 2005 Spillman Technologies
All Rights Reserved

Micah Abrahm Wulff

41179
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Property
Property Number: 12-16734
Item: Blood Sample
Brand:
Year: 0

Owner Applied Nmbr:
Model:
Quantity:

Meas:
Total Value: $0.00

Serial Nmbr:
Color:

Owner: KCSD 5994
Agency: KCSD KOOTENAI COUNTY SHERIFF DEPT

Tag Number:

Accum Amt Recov: $0.00
UCR:

Officer: S.LARSEN
UCR Status:

Local Status:
Crime Lab Number:
Date Released: **/**/**

Storage Location:
Status Date: 10/23/12
Date Recov!Rcvd: 10/24112

Released By:
Released To:

Amt Recovered: $0.00
Custody: **:**:** **/**/**

Reason:
Comments:
BLOOD

DRAW COLLECTED

FROM SUSPECT:

WULFF,

MICAH ABRAHAM

Property
Property Number: 12-16735
Owner Applied Nmbr:
Model: VHS T-160

Item: RECORDING
Brand: TDK

Quantity: 1
Serial Nmbr:
Color:

Year: 0
Meas:
Total Value: $0.00
Owner: KCSD 5994

Tag Number:

Agency: KCSD KOOTENAI COUNTY SHER-

IFF DEPT
Accum Amt Recov: $0.00
UCR:

Officer: S.LARSEN
UCR Status:
Storage Location:
Status Date: I 0/23/12

Local Status:
Crime Lab Number:

Date Recov!Rcvd: **/**/**
Amt Recovered: $0.00
Custody: **:**:** **/**/**

Date Released: **/**/**
Released By:
Released To:
Reason:
Comments:

(c) 2005 Spillman Technologies

10/24112

All Rights Reserved

Micah Abrahm Wulff
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VIDEO

RECORDING

FROM

IN CAR

CAMERA

P- 50

(c) 2005 Spillman Technologies
All Rights Reserved

Micah Abrahm Wulff
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Name Involvements:
Complainant : 5994
Last: KCSD
DOB: **/**/**
Race:

Sex:

First:

Mid:

Dr Lie:

Address:

Phone: (208)446-1300

City: COEUR D'ALENE, ID 83814

OFFENDER : 275455
Last: WULFF

First: MICAH

Mid: ABRAHAM
Address:

Dr Lie:

DOB:

LOOP
Race: W

Sex: M

Phone: (208)640-1144

(c) 2005 Spillman Technologies
All Rights Reserved

Micah Abrahm Wulff

41179
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KOOTENAI COUNTY SHERIFF
IMPOUND NOTIFICATION

PROPERTY AND EQUIPMENT INVENTORY - LIST MISC. ITEMS
1.

7.

2.

8.

9.
RUNNING CONDITION:
~YES 0 NO 0 UNKNOWN

3.
GENE AL CONDITION OF VEHICLE INTERIOR:
EXTERIOR:

0

GOOD ~FAIR 0 POOR
ACCIDENT RELATED
0 YES J:8. NO

I.'Stx'?

VEHICLE VALUE:$

IDENTIFICATION OF APPRAISER:

.•

NOTICE TO REGISTERED OWNER

:ADORE

LIST IDAHO CODE FOR REASON OF IMPOUND
TOWING COMPANY
ADDRESS

0 T!\e value'ofthe vehicle 118$'~~appmised~at ~iso.oo or LEss; vot hiliie ~ rightio:~~aring i~•court ifthe ''Declaration ofOppositicm",(F~rm enci~).Js~ignect arid

of thf!dirte this notice WaS mailed. If a ''[)eci!JratJon of Opposition" is not received within this time; ftle ..
:\,possesso,Yiienholdermllydisposeofthevehic:IE!.zr . .··.•···.
} . .
· •·.· ·.•·. ·•· :. . ··.· · •:. · . ·
·' ·.
'> '; .•.•... >c'• >''!
·
O•Th~ val~~ofthis~ehicle has been appr;i'sed.at MORE than,$7so.oo. Storage may be charged for a maximum mimber ofsixty (60) days. If y~urvehicieJ!)nof~laiinedpriodo
•
'i\+>, fio da from date above ihvill be:$old. · ·.· ·••· .·. ·•·...·•
··.·· < ·
·• · ····•.
· · r · ·•·.·•. · ·• • . / · · '/f:•
•> •< •.

·, ,'h)• ~!um~d to;the;~gency addre5slistedabove withl~ tlio (Hi) .days

·.

s

POLICE HOLD
YES
NO

ADDITIONAL INSTRUCTIONS

RELEASED TO: PLEASE CHECK THIS INVE TORY
PROPERTY LEAVES THE PREMISES

ANY EXCEPTION MUST BE NOTED BEFORE THIS

SIGNAtURE OF PERSON PROPERTY RELEASED TO

ADDITIONAL INFORMATION:

DAILY STORAGE RATE:

0

Unless your vehicle was impounded for investigation, you may contact the towing company and claim your vehicle any time prior to the sale by providing you are the owner and paying all
accrued charges. You have the right, under the authority of Section 49-1805, Idaho Code, to request a Post-Storage Hearing to determine if there was probable cause for the towing and
storage of the vehicle.

Micah Abrahm Wulff
DISTRIBUTION (one copy each): KCSD File (Original)

41179
Owner of Record
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Notice of Suspension for Failure ofEvide.ttiary Testing

lTD 3814 (Rev. 01-12)
.. S1,1pply # 019,~80909

(Advisory for Sections 18-8002 and 18-8002A, Idaho Code)

Issued To:
Las

----;·· .1

I E?
-'1

•

City

State

",::,I
> ·' (),

, .. 7

?

DYe~
J2!'No
Transporting Hazmat? D Yes

-=:-;;--,--";'.L.''f-i.j"2·i _ _ _ _ Operating CMV?

Citation #

E

No

Suspension Advisory
1. I have reasonable grounds to believe that you were driving or were in physical control of a motor vehicle while under the influence
of alcohol, drugs, or other intoxicating substances. You are required bylaw to tah one or more evidentiarytest(s) to determine the
concentration of alcohol or the presence of drugs or other intoxicating substances in your body. After submitting to the test( s) you
may, when practical, at your own expense, have additional test(s) made by a person of your own choosing. You do not have the
right to talk to a lawyer before taking any evidentiary test( s) to determine the alcohol concentration or presence of drugs or other
intoxicating substances in your body.
·
2. If you refuse to take or complete any of the offered tests pursuant to Section 18-8002, Idaho Code:
A. You are subject to a civil penalty of two hundred fifty dollars ($250).
ui,~/, AIN County for a
B. You have the right to submit a written request within seven (7) days to the Magistrate Court of
hearing to show cause why you refused to submit to or complete evidentiary testing and why your driver's license should not be
suspended.
C. If you do not request a hearing or do not prevail at the hearing, the court will sustain the civil penalty and your license will be
suspended with absolutely no driving privileges for one (1) year if this is your first refusal; and two (2) years if this is your
second refusal within ten (1 0) years.

/<

i1. ';:;
~·-....)

...,.tc·;.uJ

3. If you take and fail the evidentiary test(s) pursuant to Section 18-8002A, Idaho Code:
~
~~p;:
A. I will serve you with this NOTICE OF SUSPENSION that becomes effective thirty (30)days
ate<nf ser~@ this
notice suspending your driver's license or driving privileges. If this is your first failure of an vi
est -&ithin thedJt1! five
(5) years, your driver's license or driving privileges will be suspended for ninety (90) days ith a ,
tiR( non.iflving Pl~eges
of any kind during the first thirty (30) days. You may request restricted non-commercial dr ·n
"v · ~ for-The rema@iSg · .
sixty (60) days of the suspension. Restricted driving privileges will not aliow you to operate a co
limo~ vehicl~Ifthis
is not your first failure of an evidentiary test within the last five (5) years, your driver's license or
·vi~s will
suspended for one (1) year with absolutely no driving privileges of any kind during that period.
~
··
-::::.r
B. You have the right to an administrative hearing on the suspension before the Idaho Transportatio
.-~tmelt\ to sho~ause
why you failed the evidentiary test and why your driver's license should not be suspended. The
st be made in writing
and received by the department within seven (7) calendar days from the date of service on this N
F SUSPENSION. ·
You also have the right to judicial review of the Hearing Officer's decision.

Je

4. If you are admitted to a problem solving court program and have served at least forty•five(45) days of an absolute suspension of
driving privileges, you may be eligible for a restricted permit for the purpose of getting to and from work, school, or an alcohol
treatment program.

NOTICE OF SUSPENSION If you have failed the evidentiary
test(s), your driving privileges are hereby suspended per #3 above,
commencing thirty (30) days fromJhe date of service on this notice.
If a blood or urine test was administered, the department may serve a
Notice ofSuspension upon receipt of the test results.

This Suspension for Failure or Refusal ofthe Evidentiary Test(s) is separate from any other Suspension
ordered by the Court. Please refer to the back of this Suspension. Notice for more information.

White Copy - If failure - to lTD; if refusal -to Court

Micah Abrahm Wulff

Yellow CoP,y- to Law Enf9rcement

41179

Pink Copy - to Court

Goldenrod Copy·-to Driv<;Jr
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~~1ft ~fo~ ~~8n:NM} SS
FILED:

2U\2 OCT 24 M•\\O~ 22
.

ORDER FINDING PROBABLE CAUSE

C

K·~tf~C;

for~~~~;

The defendant, Wulff, Micah Abraham, having been arrested without a warrant
of I.C. 18-8005(6) Felony Driving under the influence, and the Court having exarniWalfu.~
affidavit of Deputy S. Larsen, the Court finds probable cause for believing that said crime(s) has
(have) been committed, or in the alternative n/a, and that the defendant committed said crime(s),
and that the defendant may be required to post bail prior to being released.
TIME:

arne and signature of Judge for First Judicial District of the State of Idaho)

J o /z'-ffl""L;o: "LoA-M

Micah Abrahm Wulff

41179
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STATE OF IDAHO
}
COUNTY OF KOOTENAI SS

·,

FILED:

BARRY McHUGH
Prosecuting Attorney
501 Government Way/Box 9000
Coeur d'Alene, ID 83814
Telephone: (208) 446-1800

2012 OCT 24 AH 10: 22

~~~~~l,STR~m

~M~~

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,

Case No. CR-F12-

jCi

'039-

Plaintiff,
vs.

CRIMINAL COMPLAINT

MICAH ABRAHAM WULFF,
DOB:
SSN:
Defendant.

AGENCY CASE 12-27547

~ ,z. '.> iii;J LN..) appeared personally before me, and being first duly sworn on

oath, complains that the above named defendant did commit the crime of OPERATING A

MOTOR VEHICLE WHILE UNDER THE INFLUENCE OF ALCOHOL, a Felony, Idaho
Code §18-8004,18-8005, committed as follows:
That the defendant, MICAH ABRAHAM WULFF, on or about the 23rd day of October,

'&P \~1, in the County of Kootenai, State ofldaho, did drive a motor vehicle, on or at a street, highway,
/ . \ intersection or other place open to the public while under the influence of alcohol, all of which is

\\:z>:V

v
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contrary to the form, force and effect of the statute in such case made and provided and against the
peace and dignity of the People of the State of Idaho. Said Complainant therefore prays for
proceedings according to law.
PART II
The Complainant further informs the court that the defendant, MICAH ABRAHAM
WULFF was previously convicted of the same offense twice within ten (1 0) years of the above date,

to-wit: a citation issued on 04-08-06, which resulted in a conviction on 07-17-06, Bonner County,
Idaho, and a citation issued on 07-01-07, which resulted in a conviction on 11-26-07, Kootenai
County, Idaho, CR 07-15318, all ofwhich is contrary to the form, force and effect ofthe statute in
such case made and provided and against the peace and dignity of the People of the State ofldaho.
DATED this

.J•·l'

i-1

day of QciC~~

(L

'2012.

COMPLAINANT

--=0=---<Av--_::kc...::.-a..!..-'--~·' 2012.

CRIMINAL-COMPLAINT- 2

Micah Abrahm Wulff

41179

24 of 116

STATE OF IDAHO

CASE NO.

C~. QjqOQ~

/A.r c.- ~
1

NAME:

Ut,( hLL

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE STATE OF IDAHO,
IN AND FOR THE COUNTY OF KOOTENAI
STATEMENT OF DEFENDANT'S RIGHTS, DRIVING UNDER THE INFLUENCE CASES
1.

You have the right to remain silent; any statement you make can be used against you.

2.

You have the right to an attorney to represent you at all stages of these proceedings; if you are poor
and unable to pay counsel, you are entitled to a Court appointed attorney at public expense.

3.

You have the right to a jury trial and to compel the attendance of witnesses on your behalf without
expense to you.

4.

You have the right to confront, to see, to hear and to ask questions of any witness who testifies
against you. You have the right to testify on your own behalf but you cannot be compelled to do so
and your silence will not be used against you.

5.

You have the right to require the state to prove beyond a reasonable doubt that you have committed
the offense charged.

6.

You have the right to appeal the conviction.

7.

You have the right to be released on bail pending further proceedings.

8.

You may enter a plea of guilty or not guilty at this time or request a continuance in order to consult
your attorney as to the plea.

9a.

If you plead Not Guilty, the Court will ask you whether you wish to have a trial before a jury or
before a judge only and 'Nil! set a tria! date.

9b.

If you plead Guilty, you give up or waive all of the above rights except your right to have an
attorney and your right to appeal.

10.

If you are not a citizen of the U.S. it is possible that the entry of a Guilty plea could have
immigration consequences of deportation, inability to obtain legal status or denial of U.S. Citizenship.

11.

If you plead Guilty, the Court will set a date for sentencing. Prior to sentencing you will be required
to undergo, at your own expense, an alcohol evaluation which will be considered by the Court in
determining the appropriate sentence. At sentencing you will be allowed to make a statement by
way of explanation or mitigation.

12.

If you plead guilty or are found guilty of Driving Under the Influence or being in actual physical
control of a motor vehicle (DUI) the Minimum and Maximum penalties are as follows:

Micah
Abrahm Wulff
NOTIFICATION
OF RIGHTS
AND PENALTIES FOR VIOLATIONS
OF DRIVING UNDER THE INFLUENCE (DUI) ·PAGE 1.
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A. For a first DUI offense: Up to six (6) months in jail; a fine up to one thousand dollars ($1 ,000.00); a suspension of
your driving privileges for thirty (30) days during which time absolutely no driving privileges of any kind may be
granted. After the thirty (30) day period of absolute suspension has passed, the defendant shall have driving
privileges suspended by the court for an additional period of at least sixty (60) days, not to exceed one hundred fifty
(150) days during which .restricted privileges may be granted by the court.
For a first DUI offense where the defendant's alcohol concentration is 0.20 or above: a) sentenced to jail for a
mandatory minimum period of not less than ten (1 0) days, the first forty-eight (48) hours of which must be
consecutive, and may be sentenced to not more than one (1) year; b) may be fined an amount not to exceed two
thousand dollars ($2,000.00); c) shall surrender his driver's license or permit to the court; d) shall have his driving
privileges suspended by the court for an additional mandatory minimum period of one (1) year after release from
confinement, during which one (1) year period absolutely no driving privileges of any kind may be granted.
B. A second DUI violation within 10 years, including withheld judgments, is a misdemeanor and you:
(1) Shall be sentenced to jail for a mandatory minimum period of not less than ten (10) days, the first
forty-eight (48) hours of which must be consecutive, and (5) days of which must be served in jail,
and may be sentenced to not more than one (1) year; and
(2) May be fined up to Two Thousand Dollars ($2,000.00); and
(3) Shall surrender your driver's license to the court; and
(4) Shall have your driving privileges suspended for a minimum of one (1) year during which absolutely
no driving privileges of any kind may be granted; and
(5) Shall during any probationary period, drive only a motor vehicle equipped with a functioning ignition
interlock system, following the one (1) year license suspension period.
C. TWO DUI VIOLATIONS when both violations involve an alcohol concentration of 0.20 or above, within five (5) years;
A THIRD DUI VIOLATION within ten (10) years; or a SUBSEQUENT DUI VIOLATION with a previous felony DUI or
aggravated DUI within fifteen (15) years; including withheld judgments, is a FELONY, and you:
(1) (a): Shall be sentenced to the State Board of Corrections for not more than five (5) years for TWO DUI
VIOLATIONS involving an alcohol concentration of 0.20 or above. But if the Court imposes a jail
sentence instead of the state penitentiary, it shall be for a minimum period of not less than thirty (30) days:
or
(b): Shall be sentenced to the State Board of Corrections for not more than ten (10) years for a THIRD
DUI VIOLATION within ten (10) years or a SUBSEQUENT DUI VIOLATION with a previous felony DUI
or aggravated DUI within fifteen (15) years. But if the Court imposes a jail sentence instead of the state
penitentiary, it shall be for a minimum period of not less than thirty (30) days, the first forty eight (48) hours of
which must be consecutive, and ten (10} days of which must be served in jail: and
(2) May be fined up to Five Thousand Dollars ($5,000.00); and
(3) Shall surrender your driver's license to the court; and
(4) Shall have your driving privileges suspended for at least one (1) year and not more than five (5)
years following your release from imprisonment, during which time you shall have absolutely no
driving privileges; and
(5) Shall during any probationary period, drive only a motor vehicle equipped with a functioning ignition interlock
system, following the one (1) year license suspension period.
D. In no event shall a person who is disqualified or whose driving privileges are suspended, revoked or canceled under
the provisions of this chapter be granted restricted driving privileges to operate a commercial motor vehicle.
13. If you plead guilty or are found guilty, a record of the conviction will be sent to the State Department
of Transportation and become part of your driving record.
I HAVE READ THIS ENTIRE DOCUMENT; I HAVE HAD IT EXPLAINED TO ME; AND I HAVE RECEIVED A COPY.

DATED~

lk

day of

ocf

,20 i L.

Defendant
Micah Abrahm Wulff
NOTIFICATION OF RIGHTS AND PENALTIES FOR VIOLATIONS
OF DRIVING UNDER THE INFLUENCE (DUI) ·PAGE 2.
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Log of 1K-COURTROOM6 (

~

0/24/2012

Page 1 of 1

Description CR 2012-19332 Wulff, Micah 20121024 First Appearance .
Judge Caldwell
~
Clerk Amy Hodge
m~
Def Rights
·

r,

v

Location

Date 10/24/2012

[b
Q·

, . · ) ·~

II1K-COU RTROOM6
...______,

Speaker

Time
02:30:34 PM

Judge- Caldwell

I 02:31:00 PM I Def- Wulff, Micah
I 02:31:06 PM I Judge- Caldwell
02:31:28 PM

Note
Defendant Present
Do you understand your rights?
jjves

I Rev allegations/charges/penalties

KCPA- Reierson,
Jim

State moves to amend the date to 2012 from 2011

dge- Caldwell

Continues to review allegations/charges/penalties

02:31:45 p
02:33:03 PM

KCPA- Reierson,
Jim

I
02:35:07 PM

Def- Wulff, Micah

I

I
I

Reviewed extensive criminal history
2 excessive DUI's which was amended to 1st
Def refused to take breath test
Based on the type of driving
He showed extreme indifference to public safety
Based on this
The state recommends 75K - 1OOK and 1-6 bond conditions
ETG testing twice a month
Until blood test results we will have to review
Could be amended up to excessive
I plan on hiring my own attorney
I live and work in North Dakota
I just came back from vacation
I made a horrible mistake
I need to get back to work
I need to prepare for the consequences
I am not a flight risk
I have not had any problems in the last 6 year
I h:::!\/1'> :::1 f'::lrl'>o::>r ~nrl
•

••-•--

--•'-''-''

"""'IIY

"'"h""l

~VIIUVI

I plead to have a reachable bail to be able to bail
I can pay my fines
I just ask for a doable bail so I can get my world ready to
tackle this
02:37:23 PM
Judge- Caldwell

02:38:39 PM

I will set bail at 25K
reviewed bail conditions
ETG testing twice a month
Set Ph w/in 14 days

END
Produced by FTR Gold™
www .fortherecord .com
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STATE OF IDAHO

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DIST CT 0
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO
Plaintiff
V.

(hr(.Q..h }\brc..h~

WJ \ ~

CASE NO. CR- l 2.--- ( q ~ 3 2...
ORDER SETTING BAIL or
RELEASE ON OWN RECOGNIZANCE and
CONDITIONS

Defendant
The above case having come before the Court on the below date and the Court having
considered the factors in I.C.R. 46, now therefore,
IT IS HEREBY ORDERED that bail be set in the amount of$ :2 5,, 0 t::>c> and the following are established as the conditions of release:

THE DEFENDANT SHALL:
1. ~ Commit no new criminal offenses greater than an infraction (a finding of probable cause on a
subsequent offense is sufficient to revoke bail);
2. ~ Sign waiver of extradition and file with the Court;
3.

q§. Make all court appearances timely;
~Do

NOT consume alcohol or controlled substances;
5. ~ Promptly notify the Court and defense counsel of any change of address;

4.

6.

'J[ Maintain regular contact with defense counsel;

7.

)zt Do NOT drive, operate or be in physical control of a motor vehicle without a valid license and
insurance;

8. D Obtain a Su tance Abuse/Batterer's Evaluation from an approved evaluator by: _ _ _ _ _ __
9. ~ Submit t :
EtG
Drug~ Both EtG & Drug urinalysis testing '2_ times monthly through:
M.Global,.,...,......,re="=ss/phone below)6"-.~ Absolute (address/phone below)
[ ] Other
Results to be provided to the
Prosecuting Attorney's office, Public Defender/Defense Attorney
, D Court
10.0 Other:

Micah Abrahm Wulff

41179
ORDER SETIING BAIL AND CONDITIONS OF RELEASE

28 of 116
PA0-1001 2/12

SfATE OF IDAHO
l
COUNTY OF KOOTENAifSS
FILED:

0/ccr~

L/t><

ct--.{-

l.

r/{~

My name is

2.

~

My cl.a:te of birfu is

3.

MM

My Social SecUL-iry number is ---'5'-

4.

~]

I have been a..rrested for, or charged wtt..h, a criminal offense in the State of
Idaho. Tne specific offeD_$e(s) that I have been charged VirJth is/are 2-5
foDows:

5.

MkvJ

\~ _ ~~Ci5"(t.)

I undersi:and that as a cond...Ttion of bail or release on the above charge( s) that
I am agreeing to waive el"trad.it:ion to the 8"-ca:te ofldaho for any pu..rpose
connected to the above-enU.tled
execu:"~E this Waiver ofE'1..1raili-1:ion.

6.

I understand that I am not reycired to

7.

l unders"'LaDd that by executing this Waiver of Elu adition, I am agreeing to
w&~e any and all rights that I may now, or hereafter, possess in this, or a:r:ry
other state or country to c.haDe:o.ge the la)ii>f:ulness-or.....extracL-l:ion~G>a.ck:-tG the
State of lciabo on the charge( s) listed above.

0

c.

[V\At;.j

r Uild.e~...and that I noiTDaDy wou.ld have tbe right to appear before a jud.ge
In another s-LE.te in order to chaDenge my retw.-:o to tbe State of 1<ia.bo.

9.

i 0.

~
~

I TI.Dci.erstand thai I woillci have the rig:bt to an attorney to represent me ill
anotbeT S"'"l.E.te to cb.a.Denge my retu..L--n to the State of ldaho.

I undej_;:,tand that I ba-ve tbe ri~ht to an ar:torney to represent me at ell ~LB..ges
of these proceeci.ings aDd that if l cou.ld not afford one, 2. court a.ppomted
aL!.DEJey. wou)d be pro~7 ]cied to act on IL!Y behalf a1 no e.x.pen.:...Se to me.

ll.

I ilDcie.L~tand tha11 m2-\~.· ha-ve the ri:int
to :-eoui.t-e the issUBDce of a formal
.....
7
Govemo( s Y\ 0-!.Jant of EXIZacL-1:!oD to be su.biiLi:tred before I am transported
back w :idabo.

'-.
!.L.

I und.eGtand tb.at I have tbe ri~ht to ha-ve tb:: court set bail.

Micah Abrahm Wulff

~
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} 4.

I uncle:-SLZ:ld. thai I l:a\=e. ~:: rr~·n~ to e-b.allenge tb:: e}:'i:0-~il1::.1IJ jJ:LOC.es:;
tbrong:b c.n }_ppU:;a!)OI! fo: 2. ~T!.~t. ofB.~::s CO!pD.S..

15.

-

"[

.

,

,

,..

~

"[

-·

•

1 unaers.r.znc. eacn 02: tnt aoove ll.s-t.ec

free!y and

.

,

~gn:cs

.

. -

.

anG l a.gT::e- to warve

,t..\..,

tu~::n...

volllll~Jji ~e

C!:im~na.l p:;oc~~.J.ings

fuai I am the identical person ~~am.st wbum fue
ru-e pending in the. Sr.a:ce of ld.aho. F~Lber~ I hereby

free)y, volunta:r'Jy, and withom: reqrri.sition pape~, warrant ofrenditio:o., or
other forms. of pro~sses., having for their purpose my retw.-n., a.gree to rem_rn
to the State of Id.aho.

16.

T.b.is agreement and waiver is made by me without any reference to my guilt
or innocence and shall not be considered in any matter as prejudicing my
case, and is not, :in E!IlY sense, an admission of guilt.

17.

I further wboUy exonerate and hold blameless in this matter, the sheriff of
Kootenai County, State of Idaho, and all persons acting under him., and
agree to accompany to the State of Idaho, any peace officer or authorized
agent who may be sent to take me to the Staie ofld.aho.

1 8.

WtJ!

I have signed this document freely and voluntarily, and without promise of
reward, leniency, or immunity.

19.

~

No one has threatened me or any member of my family in ord.er to get me
to sign this document.

20.

~

I have read the entire waiver form., and I understand every portion of it I

W"t{

I understand I have the right to appear before a judge in any state to be
advised of my signed rights reganung the Waiver ofE:;,"tradition., and that I
free}y
and voluntarily
waive such proced.UlaJ
rights .
.
____
..
- - - - - -·
·-

21.

have freely and voluntarily waive such procedm<1l rights.

··~-

~,.,

.!..:...

[;wi

I swear, upon oath and subject to the penalty of perj1.u·y, tba:t the statements
ackDowled.ged by me in this Waiver ofL;;,w-ad.ition are true and correct.

2..D~ !-aiver done at Kootenai
~ 0 o~ 20 f?..-- .

Thls stat'}ent

tu

STATE OF ID ..0..::>-10

---

-

,

County, Idaho., this_d

x~Jf:

)
)

4

Signa:tun:

cs

i:b.is cerri:6ed fust above wrine

Micah Abrahm Wulff
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FPC#

~~lDS'89 I

CHARGE(S)2~ ~8¥.
CASE NO. - - - I ~3d.

NOTICE TO DEFENDANTS
Regarding your release from custody

To: {
0

[]

~0120CT25 AMI0:23

Ju\B?,t M\Cah

, Defendant.

You were released on your own recognizance by Judge_ _ _ _ _ _ __
_ _ _ day of
, 20__ at
M by

OE?
[

] telephone I fax

[

] Bailiff slip

[ ] personal contact

$d,\~Q5

You have posted@ cash in the amount of
to secure your release.
[ ] You are bonding on DUI Second Offense or More, or Excessive DUI. Misdemeanor Criminal Rule S(b)
requires you to appear before a judge within 48 hours, excluding weekends and holidays. You are to
appear at the Kootenai County Justice Building, 324 W. Garden Avenue, Coeur d'Alene, Idaho on
.,...,....,...-=""""-~. .1
I
at 2:00 p.m.

X

(Jail -Set date for next business day)

You or your attorney will be notified by the Court when to appear.

[1

Child Support/Juveniles (446-1160): You must contact the Clerk of District Court at the Kootenai County
Justice Building, 324 W. Garden Avenue, Coeur d'Alene, Idaho, within 7 working days.

[]

Felony 446-1170: The court has instructed you to appear
, 20_ _ , at
M.
at the Kootenai County Justice Building (check with the clerk at the front counter for the proper courtroom)

[]

Misdemeanor 446-1170: The court has instructed you to a p p e a r - - - - - - - - ' 20___ , at
_ _ _.M. at the Kootenai County Justice Building in Courtroom 11.

Two of the conditions of your release on bail/your own recognizance are:
1.
YOU ARE REQUIRED TO NOTIFY THE COURT AND YOUR ATTORNEY, if you have one, OF ANY
CHANGE OF ADDRESS OR PHONE NUMBER THAT YOU HAVE WHILE YOUR CASE IS PENDING
BEFORE THE COURT
2.
NOTIFY YOUR ATTORNEY OF THE COURT DATE ABOVE.
[] IF YOU ARE BONDING ON Domestic Assault or Battery - I.C.18-918, Violation of Domestic Violence
Protection Order -I.C.39-6312 or Stalking -I.C.18-7905, and a No-Contact Order has been issued by the
District Court, YOU SHALL HAVE NO CONTACT WITH THE PERSON ALLEGED TO HAVE BEEN
ASSAULTED OR BATTERED PURSUANT TO THE TERMS OF THAT ORDER. IF A NO-CONTACT ORDER
HAS BEEN ISSUED. A COPY OF THAT ORDER WILL BE DELIVERED TO YOU WITH THIS NOTICE.
FAiLURE TO APPEAR ON ANY APPEARANCE DATE OR FAILURE TO NOTIFY THE COURT
REGARDING CHANGE OF ADDRESS OR PHONE NUMBER MAY CAUSE A WARRANT TO ISSUE FOR YOUR
ARREST.
MY CURRENT MAILING ADDRESS

IS:~

7 7 if{; (!/ l )l J J ./11 ( o-1 bC-/9 L-./)
mz;;"'' to 'l')<t"'t

2.__

t

e_

I

1e3

MY CURRENT PHYSICAL ADDRESS (if different from above):....;...J.._ _ _ _ _ _ _ _ _ _ _ _ _(;b'-r-'
MY CURRENT PHONE NUMBER IS:X

'2_~{j ('C(c9

If tf t-f

MESSAGE PHONE:V'-

z

<>« M

ij

c_

I have read, understand and received a copy of the above instructions. My signature is not an
ad ·ssio of guilt to any charge(s), but acknowledgment of the instructions contained above.

~

X.~~~/

~S~~I
~~~T~~E~::~F~D~E~F=E~N=D-A~N=T~-------

DEPUTY SHERIFF

WITNESS

***NOTEMicah
TO DEPUTY:
Provide a copy to defendant. Return this original
the same
Abrahm Wulff
41179 to the Court. If the Defendant refuses to sign this,
31 ofwitness
116
and make a written indication that the defendant refused to do so.
White Copy - Court File

Yellow Copy - Sheriff's Office

Pink Copy .. Defendant

DC • 052 Rev. 04/2012

11/06/2012 TUE 14:31

ll!002/00B

FAX 5099210802

STATE OF 1.Wi0
} SS
COUNTY OF lroTENAI
ALEO:
PHELPS & ASSOCIATES, PS
ATTORNEY AT LAW
2903 N. Stout Rd.'
Spokane, WA 99206-4373
Ph: (509)892-0467
Fax: (509)921-0802

V-6 PH 2: 40

(
~~~LI1__fs l IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
II)
OF THE STATE OF IDAHO
AND FOR THE COUNTY OF KOOTENAI
K DIST

I

T r.;~u/J

IN

STATE OF IDAHO,
Plaintiff,

Case No. CR-12-19332

vs.

NOTICE OF APPEARANCE, PLEA
OF NOT GUILTY, REQUEST FOR
MICAH A. WULFF,
TIMELY PRELIMINARY HEARING;
. AND MOTION FOR BOND
Defendant.
REDUCTION & NOTICE OF
HEARING
COMES NOW, Douglas D. Phelps hereby appears for and on behalf of the
Defendant, MICAH A. WULFF. The Defendant hereby enters a plea of NOT GUlLTY to
the charge of DRIVING UNDER THE INFLUENCE, and hereby requests a timely
preliminary hearing be scheduled in accordance with the time limits set forth in Idaho
Criminal Rule 5.1.
Counsel hereby moves for a reduction of the bond set in this matter on the grounds
that it is excessive, and further, notice is hereby given that counsel will present argument in
support of the motion to reduce bond at the time of the preiiminary hearing schoouied in this
matter if the Defendant is in custody.
DATED this

<o

day ofNovember, 2012

Attorney for Defendant
IDBA4755

NOTICE OF APPEARANCE - p. 1 of 1
Micah Abrahm Wulff
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FAX 5099210802

STATE OF IDAHO
} SS
. COUNTY Of KOOTEN.AJ

FlED:

PHELPS & ASSOCIATES, PS
ATTORNEY ATLAW
2903 N. Stout Road
Spokane, WA 99206-4373
Ph:(509)892-0467
Fax.:(509)921-0802

NOV -6 PM 2:

r

I

A.

~0

TR19Tft'JIJ{

mffi

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO
Plaintiff

vs.
MICAH A. WULFF
Defendant

)
)
)

Case No. CR-12-19332

)
)
)
)
)

PRE-TRIAL MOTIONS

__________ )
COMES NOW the Defendant, MICAH A. WULFF, and moves the court for an order on
the following matters:
1. Motions in limine, (reserved);
2. Motion to suppress based on violations of the defendant's right to be free from
unreasonable search and seizure, right to remain silent, right to counsel, and related
constitutional protections under the State of Idaho Constitution and the United States
Constitution. Defendant's brief in support of motion will be filed upon receipt of
Discovery, including any audio/video recordings, from the prosecuting attorney.

Dated this

(o

day ofNovember, 2012

Douglas D. Phelps
Attorney for Defendant
ISBA#4755

Micah Abrahm Wulff
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12!008/008

FAX 5099210802

Certificate of Service
I, Ashlee D. Ward, hereby certify that on November 06, 2012, I caused a true
and correct copy of the foregoing NOA, Demands & Pretrial Motions to be forwarded
with all of the required charges prepaid by the method indicated below.

~w

wJ

·

Ashlee D. Ward

PHELPS & ASSOCIATES, PS.
Kootenai County District Court
P.O. Box 9000
324 West Garden
Coeur d'Alene, ID 83816-9000
_ _Hand Delivery
_ _U.S. Mail
Mail

Kootenai County Prosecutor
501 Government Way
P.O. Box 9000
Coeur d'Alene, ID 83816-9000
_ _Hand Delivery
U.S. Mail
Mail

Micah Abrahm Wulff

41179

j

Facsimile

j.F

imil.

acs

e

_ _Overnight

_ _Overnight
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id!002/003

FAX 5099210802

STATE OF f06..HQ

~NTY OF I\OOTEN;V} SS
· 12 NOV -6 PH 3: 33

Phelps & Associates, PS
Attorneys at Law
2903 North Stout Road
Spokane, WA 99206
Ph:(509)892-0467; Fax:(509)921-0802

W~~~~c~:Tk1Cr[
fJ

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO
Plaintiff

v.
MICAH A. WULFF
Defendant

)
) NO. CR-12-19332
)
)
) STIPULATION TO CONTINUE
)
)

COMES NOW, MICAH A. WULFF, by and through his attorneyofrecord, Phelps &
Associates, PS, and hereby moves the court for an order to continue the Preliminary Status
Conference scheduled for November 09, 2012 at 8:30a.m., and the Preliminary Hearing
scheduled for November 13, 2012 at 1:30p.m, to dates to be determined by the court. Counsel for
Defendant is unavailable due to federal court on November 09, 2012. Additionally, our office has
just been retained. The prosecutor has agreed. Good cause exists.

Submitted this

lo

day of November, 2012

"Telephonic Approvalll/6/12"
SHAWN GLEN
Prosecuting Attorney

Micah Abrahm Wulff

DOUGLAS D. PHELPS
Phelps & Associates
Attorneys for Defendant
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id!003/003

FAX 5099210802

Phelps & Associates, PS
Attorneys at Law
2903 North Stout Road
Spokane, W A 99206
(509)892-0467
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO

)

Plaintiff

)

Defendant

)
)
)
)
)
)

MICAH A. WULFF

NO. CR-12-19332

ORDER TO CONTINUE

The court, having before it the above motion, and good cause appearing now, therefore:
IT IS HEREBY ORDERED that the Preliminary Hearing Status Conference scheduled
for November 09, 2012 at 8:30a.m., and the Preliminary Hearing scheduled for November 13,
2012 at l :30p.m., be rescheduled to dates to be determined by the court, pursuant to the
agreement.ofboth parties and the motion of the defend~t.

ORDERED t h i s $ day

of_1~-'~(}..vd-,$/-;;;..
'¥-----~----'' 2012

HONORABLE JUDGE

Micah Abrahm Wulff
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CERTIFICATE OF MAILING

I hereby certiJY the a true and correct copy of thporegoing ~~stage prepaid,
interoffice mail or faxed to the following this ,
day of
~~
2012.

Doug Phelps
[X] FAX 509-921-0802

~04

Kootenai County Prosecutor
[X] FAX: 208-446-1701

Micah Abrahm Wulff

~6q
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1

1/30/2012

Page 1 of 1

Description CR 2012-19332 Wulff, Micah Abraham 20121130 Preliminary Hearing Status
Conference
Judge Watson
Clerk - Nancy Albers

Time

Note

08:51:16 AM

Calls Case PA/DA/Defendant present

08:51 :35 AM DA- Douglas
Phelps

I am set for trial next week - and will be proceeding - Would
request this matter be continued - I also need a copy of the
video in this case -willing to waive time for hearing

08:52:15 AM

PA- Shawn
Glen

08 :52 :19 AM Judge Watson
08:52:37 AM

No objection
Inquires of Defendant regarding right to Preliminary
Hearing
Understands rights- agree with continuancent continuance set within 21 days of Tuesday 12/4/12
No objection to being set outside the 21 days- because
works out of time
Reset hearing

08:53:49 AM

END
Produced by FTR Gold™
www .fortherecord .com

Micah Abrahm Wulff
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~Mmw. }ss
FlED:·
Phelps & Associates, PS
Attorneys at Law
2903 North Stout Road
Spokane, WA 99206
Ph:(509)892-0467; Fax:(509)921-0802

·.~7

.

2DI2 DEC 17 PH 1: 07

~
OOTRICT COlJIT
~~~
CL.

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

)

STATE OF IDAHO
Plaintiff

) NO. CR-12-19332
)
}
) STIPULATION TO VACATE
)
)

v.
MICAH A. WULFF
Defendant

COMES NOW, MICAH A. WULFF, by and through his attorney of record, Phelps &
Associates, PS, ~d hereby moves the court for an: order to vacate the Preliminary Hearing Status
Conference scheduled for December 20, 2012 at 8:30am and leave the Preliminary Hearing
scheduled for December 21, 2012 at 1:30pm,"scheduled. Counsel for Defendant is unavailable
due to a conflicting jury trial in Sandpoint, ID. The prosecutor has agreed. Good cause exists.

Submitted this \ \

day of December, 2012

r-~............
'

"No Objection 12/17/12"

DOUGLAS D. PHELPS
Phelps & Associates
Attorneys for Defendant

SHAWN GLEN
Prosecuting Attorney

Micah Abrahm Wulff

~

------\-:---\
...::::::
- v.c :::;:;::/
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Phelps & Associates, PS
Attorneys at Law
2903 North Stout Road
Spokane, WA 99206
(509)892-0467
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

)

STATE OF IDAHO

)

Plaintiff

MICAH A. WULFF
Defendant

)
·)
)
)
)
)

NO. CR-12-19332

ORDER TO VACATE

The court, having before it the above motion, and good cause appearing now, therefore:
IT IS HEREBY ORDERED that the Preliminary Hearing Status Conference scheduled .
for December 20,2012 at 8:30am is vacated and the Preliminary Hearing scheduled for
December 21, 2012 at 1:30pm, is left scheduled, pursuant to the agreement of both parties and
the motion of the defendant.

,o

ORDEREDthis

/f

dayof~~~~~~~---~~

HONORABLE JUDGE

Micah Abrahm Wulff
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STATE or: IDAHo

~[~~~y Of. KOOTENAI SS
BARRY MCHUGH
Prosecuting Attorney
501 Government Way/Box 9000
Coeur d'Alene, ID 83816-9000
Telephone: (208) 446-1800

.,_

c

·-

. ·:

RK DISTRICT COURT'
'

ASSIGNED ATTORNEY
SHAWN GLEN
Deputy Prosecuting Attorney

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

Case No. CR-F12-19332

STATE OF IDAHO,
Plaintiff,
vs.

MEMORANDUM OF
RESTITUTION

MICAH A. WULFF,
Defendant.

COMES NOW, SHAWN GLEN, Deputy Prosecuting Attorney for Kootenai County, Idaho,
and hereby requests in the following additional amount(s) to be paid to the Kootenai County Clerk,
324 West Garden, Coeur d'Alene, ID 83814 in the form of cash, certified check or money order:
Amount
$100.00

To
Idaho State Police Forensic Services
700 South Stratford Drive
Meridian, Idaho 83642-6202

TOTAL:
DATED this

JL/

day of

$100.00

2?~2012.

~'>n~
SHAWN GLEN
Deputy Prosecuting Attorney

MEMORANDUM OF RESTITUTION: Page 1

Micah Abrahm Wulff
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CERTIFICATE OF MAILING

the~ day of /).2-C

I hereby certify that on
the foregoing was hand delivered to:

,2012, a true and correct copy of

~

~·~

DOUGLAS PHELPS
Faxed

(

MEMORANDUM OF RESTITUTION: Page 2
Micah Abrahm Wulff
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Idaho State Police
Blood Alcohol Restitution
As provided in Idaho Code 18-8003(2) the Idaho State Police requests restitution from
the defendant(s), WOLFF, Micah Abraham, in the amount of $100.00 in association
with Laboratory Report No. C20122575. The amount requested reflects a portion of the
cost incurred to the laboratory during the analysis ofblood samples.
Analysis

Cost

I) Ethyl Alcohol

$100.00

2)
3)
4)
5)

6)

Please present this restitution request form and a copy of the laboratory report to the
court at the time of sentencing.
Please make checks payable to:

Forensic Services
700 South Stratford Drive
Meridian, Idaho 83642-6202

Thank you for your cooperation in this matter.
Sincereiy,

~

Anne Nord
Coeur d'Alene Laboratory Manager
Forensic Services

!lh
November 9, 2012

Micah Abrahm Wulff
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STATE OF IDAHO

J

~[?o~Y OF KOOTENAI SS
BARRY McHUGH
Prosecuting Attorney
501 Government Way/Box 9000
Coeur d'Alene, ID 83816-1971
Telephone: (208) 446-1800

2012 DEC 24 PH 12: 20

ASSIGNED ATTORNEY
SHAWN GLEN

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,

Case No. CR-F12-19332
Plaintiff,

vs.

INFORMATION

MICAH A. WULFF,
DOB
SSN:
Fingerprint # 2800065891
Defendant

BARRY McHUGH, Prosecuting Attorney in and for the County ofKootenai, State ofldaho,
who prosecutes in its behalf, comes now into Covoes accuse MICAH A. WULFF of the
crime(s) of OPERATING A l\10TOR VEHICLE WHILE ill"IDER THE INFLUENCE OF

ALCOHOL, Idaho Code §18-8004,18-8005, committed as follows:
That the defendant, MICAH ABRAHAM WULFF, on or about the 23rd day of October,
2011, in the County of Kootenai, State ofldaho, did drive a motor vehicle, on or at a street, highway,
intersection or other place open to the public while under the influence of alcohol, all of which is

INFORMATION: Page 1
Micah Abrahm Wulff
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contrary to the form, force and effect of the statute in such case made and provided and against the
peace and dignity of the People ofthe State ofldaho.
PART II
The Complainant further informs the court that the defendant, MICAH ABRAHAM
WULFF was previously convicted of the same offense twice within ten (1 0) years ofthe above date,

to-wit: a citation issued on 04-08-06, which resulted in a conviction on 07-17-06, Bonner County,
Idaho, and a citation issued on 07-01-07, which resulted in a conviction on 11-26-07, Kootenai
County, Idaho, CR 07-15318, all of which is contrary to the form, force and effect of the statute in
such case made and provided and against the peace and dignity of the People of the State ofldaho.
DATED this

cJ ~

day of

~ , 2012.
BARRY McHUGH
PROSECUTING ATTORNEY
FOR KOOTENAI COUNTY, IDAHO

~?11.~
SHAWN GLEN
Deputy Prosecuting Attorney

CERTIFICATE OF MAILING

the~ay of

I hereby certifY that on
the foregoing was faxed/mailed to:

11--r. -- ,

2012, a true and correct copy of

DOUGLAS PHELPS
FAXED

INFORMATION: Page 2
Micah Abrahm Wulff
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Log of 1K-COURTROOM1 c
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Page 1 of 1

Description CR 2012-19332 Wulff, Micah Abraham 20121221 Preliminary Hearing
Judge Wayman
Clerk Michelle Carlson
Date 12/21/2012

Location

-COURTROOM1

Note
case the parties are present

rstand waive hearing
sign Order
Produced by FTR Gold™
www .fortherecord .com

Micah Abrahm Wulff
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FIRST JUDICIAL DISTRICT COURT, STATE OF IDAHO. r"} (~ Jv OF KOOTENAI
324 W. t .~DEN AVENUE, P.O. BOX 9000, COEUR D' A.
ri; IDAHO 83816-9000

.

I'ILED /~- ~I-l.:'.b

STATE OF IDAHO
vs.
MICAH ABRAHAM WULFF
DOB

FELONY CASE# CR-2012-0019332.

ORDER

LDING
DISMISSING CHARGE(S)

CHARGE(S): COUNT 1- DRIVING UNDER THE INFLUENCE-(THIRD OR SUBSEQUENT OFFENSEl-118-8004 F

Amended to: ___________________________________________________________________

[ ] Dismissed- insufficient evidence to hold defendant to answer charge(s). []Bond exonerated. []NCO Lifted.
(Specify dismissed charge(s) on above line, if other charges still pending)

~Preliminary hearing having been waived by the defendant on the above listed charge(s),
[

] Preliminary hearing having been held in the above entitled matter, and it appearing to me that the o:(fense(s) set
forth above has I have been committed, and there is sufficient cause to believe the named defendant is guilty
thereof,

IT IS HEREBY ORDERED that the defendant is held to answer the above charge(s) and is bound over to District Court.
The Prosecuting Attorney shall file an Information that includes all charges under this case number.
IT IS FURTHER ORDERED that the defendant be admitted to bail in the amount of$
and is
committed to the custody of the Kootenai County Sheriff pending the giving of such bail.
[

] Defendant was advised of the charges and potential penalties and of defendant's rights, and having waived his/her
constitutional rights to: a) trial by jury; b) remain silent; and c) confront witnesses, thereafter pled guilty to the
charge(s) contained in the Information filed by the Prosecuting Attorney.

IT IS FURTHER ORDERED that not later than 14 days after the date of this order, Defendant shall enter and file a
written plea which states: the Defendant's true name, age, education and literacy levels; Defendant's rights to trial and counsel and
any waiver of such rights; the offense or offenses of which Defendant is charged together with the minimum and maximum
sentence for each charge; and Defendant's plea to each charge, the estimated time necessary for trial, if any; Defendant's current
custody status; and Defendant's current physical residence address, mailing address and telephone number. A copy of the
Defendant's written plea shall be delivered to the assigned judge's resident chambers. Failure to timely file a written plea shall
be a basis to revoke bond or release, and issue a bench warrant.
IT IS FURTHER ORDERED that all pretrial motions in this case shall be filed not later than 42 days after the date
of this order unless ordered otherwise. All such pretrial motions in this matter shall be accompanied by a brief in support of the
motion, and a notice of hearing for a date scheduled through the Court.
THIS CASE IS ASSIGNED m JUDGE

ENTERED this

_lj_ day of

Copies sent l;>..-1~/ I
41-Prosecutor

«-M;

Y"l

3: "'1 >or"\

Ju~

I;;;>- as follows:

£(___

f='1"f'efense Attorney

rl, Assigned District Ju~ge:

y~

~ '0

[ ]interoffice deliv rf [ ]faxed _

c /-

Deputy Cler;-ry i.
Micah Abrahm Wulff

. I

(};{? -==--

~--

[9f,efendant

~'"'-=;/
___

___.,_X".....

.£

[ATCA Office at fax 446-1224

] Jail (if in custody at fax 446-1407)
[ ] KCSO Records fax 446-1307 (re: NCO)

·

Order Holding Defendant/Dismissing Case
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Page 1 of 1

Description CR 2012-19332 Wulff, Micah Abraham 20130206 Arraignment
Judge Simpson
Clerk Denice Larsen
Court Reporter JoAnn Schaller
Date 2/6/2013

Time
03:38:33 PM

Judge
Simpson

Douglas
Phelps

03:39:44 PM Judge
Simpson
Def
03:41:25 PM Judge
Simpson
03:42:37 PM

Location

II1K-COURTROOM10

Speaker

03:38:59 PM Judge
Simpson
03:39:28 PM

lMY'~

Douglas
Phelps

Note
Calls case. Def present not in custody. Doug Phelps for def.
Robert Green for State.
Advises def of charges and penalties.
Waive reading of information. He will plead not guilty
Advises def of rights.
No questions about rights.
Enter not guilty plea, set for pretrial and trial 2 days.
My client has plans to enter an intensive inpatient program. He
has been testing twice a month. If he goes into program they can
arrange to have it done if court still wants.

03:43:15 PM Judge
Simpson

If you will notify court when he goes inpatient, I will suspend any
testing while he is inpatient.

03:43:35 PM

Robert
Green

There is a notice from Global of no show in January. I believe
where both Absolute and Global were checked for testing. I don't
know if the assigned attorney has looked into it.

Douglas
Phelps

He is being testing in Lewiston, ND. They have been sending the
results here. I will try to follow up and talk to the prosecutor.

03:44:15 PM

03:44:44 PM lEnd
Produced by FTR Gold TM
www.fortherecord.com

Micah Abrahm Wulff
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Log of 1K-COURTROOM8 l
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Page 1 of 1

Description CR 2012-19332 Wulff, Micah Abraham 20130322 Motion to Revoke OR
Release
Judge Hosack
Clerk Denice Larsen
Court Reporter JoAnn Schaller
Date 3/22/2013

..

~

Time

-

11

II

•

-

~0

---tion

111 K-COURTROOM8

...

Note

08:38:58 AM Judge
Hosack

Calls case. Def not present. Doug Phelps for def. Tara Jalali for
State.

08:39:29 AM

My client at the last hearing, they thought he was late on testing.
Global provided documents that he did test. He has entered an
inpatient program. Judge Simpson said upon entry of that we
could stop testing.

Douglas
Phelps
Douglas
Phelps
AM TCll
---Cl .Jc:llc:lll
-"

08:40:35AM
lf'\·k">

08:41:02 AM

Douglas
Phelps

08:41:19 AM Judge
Hosack

He called and said he was going into the program, I didn't have
much advance as to when that would be.
April 25 there is a pretrial conference set.

Tara Jalali

Douglas
Phelps

He was working in North Dakota, he would provide the test to
another agency and they forwarded it to Global for testing. He
was doing it on the appropriate day.

08:43:03 AM Judge
Hosack
08:43:38 AM

'"*"r regarding treatment yesterday •

,;, ,,...,., f.h,...
•• ,_;uvl

Fine if the court will enter an order modifying conditions of an
OR release, that is he is engaged in treatment, no testing.
State's concern is that we received no shows from Global. They
were from March 17 and Jan 12. We received additional letter
from Mr. Phelps that he went in and tested the next days and he
tested negative.

08:41:29 AM

08:42:33AM

I can present an order allowing him not to test while he is in the
program.

Mr. Phelps please prepare order to modify terms of release.

End
Produced by FTR Gold™
www. fortherecord .com

Micah Abrahm Wulff
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DOUGLAS D. PHELPS
ATTORNEY ATLAW
2903 Stout Road
Spokane, W A 99206
Ph:(509)892-0467
Fax: (509)921-0802

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO
Plaintiff
vs.
MICAH A. WULFF
Defendant

)
)
)
)
)
)
)
)
)

CASE NO.CR-12-19332

ORDER AMENDING
RELEASE CONDITIONS

IT IS HEREBY ORDERED that the release conditions in the above referenced
matter are modified as follows:
A)

The defendant is to continue in the inpatient program he is currently enrolled
in;

B)

Follow up on any outpatient treatment as recommended by current treatment
agency upon release from the inpatient program;

C)

The Defendant is no longer required to submit to urinalysis testing while he
remains in treatment.

D)

All other conditions of release remain in effect.

.

Ordered this 2}__day of March, 2013

Micah Abrahm Wulff

Received Time Mar. 22. 2013 10:44AM No. 4250

J?~
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CERTIFICATE OF MAILING

I HEREBY CERTIFY that a true and correct copy of the foregoing was
mailed through interoffice, postage pre-paid, or by facsimile on the 2ih day of
March, 2013 to:

KOOTENAICOUNTYPROSECUTOR
FAX: 208-446-1833

DOUGLAS D. PHELPS
FAX: 509-921-0802

CLIFFORD T. HAYES,
CLERK OF THE DISTRICT COURT

[\~·~~~~~~~A~---~~~-------

~~

by___

Micah Abrahm Wulff
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PHELPS & ASSOCIATES, PS
Attorneys at Law
2903 N. Stout Road
Spokane, WA 99206
Phone: (509) 892-0467
Fax: (509) 921-0802

2013 APR -2 Al111: 31

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI
STATE OF IDAHO
Plaintiff
vs..
MICAH A. WULFF
Defendant

)

)

Case No. CR-12-19332

)

)
)
)

MOTION TO SUPPRESS
BLOOD ORAW WITHOUT
WARRANT

)

I. FACTS
On October 23,2012 police stopped the defendant and requested pursuant to

Idaho's Implied Consent Statute 18-8002 that the defendant submit to a breath test. When
the defendant refused to submit to a breath test the defendant was taken to Kootenai
Medical Center where the police ordered that a blood draw be made against the

defendant's will and without the defendant's consent. A nurse at the hospital used a
needle to pierce the defendant's ann and withdraw blood into the test tube. The police
threatened him with physical force if he resisted the blood draw and told him he could not
refuse.
II. ISSUE PRESENTED

A. May police conduct a warrantless seizure of a DUI defendant's blood
when the defendant refuses a breath test without first obtaining a
warrant?

DEFENDANT'S BRIEF IN SUPPORT
OF MOTION TO SUPPRESS Page 1 of 5
Micah Abrahm Wulff
L..·--·-·-··
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III. ARGUMENT
A. Police may not seize a DUI defendant's blood without first obtaining a
search warrant.

The issue in this case is whether the police can compel a warrantless blood test in
a DUI case even when the "special facts" identified in Schmerber are missing and even

when there is no reason to believe that a search warrant could not be obtained in a timely
fashion. The government's effort to stretch Schmerber cannot be reconciled with the
language of Schmerber or the United States Supreme Court position of Fourth
Amendment warrants requirements.
. The U.S. Supreme Court has repeatedly emphasized the importance of a warrant
requirement, especially in the criminal context. The court has repeatedly held that per se
exceptions to the warrant requirement are disfavored. Thus while the court has
recognized the destruction of evidence as an exigent circumstance that can justify an
exception to the warrant requirement it has typically required that the existence of exigent
circumstances be made on a case by case basis rather than categoric~y. Richard v.
Wisonsin, 520 U.S. 385 (1997) This is especially true when heightened privacy interests

are at stake. Invasions of the home and intrusions of the body are examples of heightened
privacy interest.
Warrant requirements should be determined based upon the totality of
circumstances, including: whether there were facts delaying the officer; availability of
other officers at the scene; distance to ~ospital; time required to obtain warrants; the

DEFEND~SBRIEFINSUPPORT

OF MOTION TO SUPPRESS

Page 2 of 5

Micah Abrahm Wulff
'· .................
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effects if any on the delay in admitting the blood test under evidentiary rules; and the
efforts made by officers to obtain a warrant.
Since Schmerber was decided more than 60 years ago, it has become far more
common for states to permit telephonic search warrant applications. See Steuguld v.
United States, 451 U.S. 204 (1981) Electronic media including cell phones, internet

technology, mobile computers, and other applications favor the requirement of warrants
as the technology increases. Additionally, the availability of the retrograde extrapolation
to calculate the blood level favors the warrant requirement.
The court should deny a per se rule allowing the taking of a defendant's blood

absent a warrant requirement. ''The mere fact that enforcement will be more efficient
does not justify a disregard of the Fourth Amendment." Mircey v. Arizona, 437 U.S. 385,
393 (1978) The per se rule allowing a warrantless blood draw cannot survive Fourth
Amendment scrutiny. Arizona v. Gant, 556 U.S. 332 (2009) Reasoned judgment is an
inescapable part of the Fourth Amendment's reliance on a reasonable standard. Maryland
v. Wilson, 519 U.S. 408,422-423 (1997)

In order to admit the warrantless blood draws the government must prove exigent

circumstances. Minnesota v. Olson, 495 U.S. 91, 100 (1990) The government must
demonstrate the appropriateness of the search warrant to obtain a person·s blood. 'The
point of the Fourth Amendment which is often not grasped by zealous officers, is not that
it denies law enforcement the support of the usual inferences which reasonable men draw
from evidence. Its protections consist in requiring that those inferences be drawn by a

neutral and detached magistrate instead of being judged by the officer engaged in the

DEFENDANT'S BRIEF IN SUPPORT
OF MOTION TO SUPPRESS Page 3
Micah Abrahm Wulff
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competitive enterprise of ferreting out crime. Johnson v. United States, 333 U.S. 10, 1314 (1948) See also Coolidge v. New Hampshire, 403 U.S. 443,449 (19?1)
"It is a cardinal principle that searches conducted outside the judicial process

without prior approval of a judge or magistrate, are per se unreasonable under the Fourth
Amendment- subject only to a few specific and well-delineated exceptions." Mincey v.
Arizona, 437 U.S. at 390; citing Katz v. United States, 389 U.S. 347,357 (1967)

;r'he court also recognized that the warrant requirement has special force when the
privacy interest at stake lie at the core of the Fourth Amendment. Bodily intrusion are an
example. As stated in Schmerber, 384 U.S. at 770, "warrants are ordinarily required for
searches of dwellings, and absent an emergency, no less could be required where
intrusion into human body are concerned." See also Winston v. Lee, 470 U.S. at 760
(intrusions into the human body implicate the "most personal and deeply rooted
expectations of privacy")
Fourth Amendment per se rules are generally disfavored iri the Fourth
Amendment context. United States v. Drayton, 536 U.S. 194,201 (2002) The courts have
rejected a blanket exception to the knock-and-announce rule in all felony drug cases. The
better approach advanced by the Supreme Court has been the totality of the
circumstances case-by-case approach. United States v. Banks, 540 U.S. 31 (2003)
Applying the case law to Mr. Wulffs case we see that the poli<;e conducted a
warrantless search. The police had hospital personnel draw Mr. Wulffs blood without a
warrant and against his will. The government has not demonstrated any exception to the
Fourth Amendment warrant requirement. As such the warrantless drawing of Mr. Wulffs
blood should be suppressed.

DEFENDANT'S BRIEF IN SUPPORT
OF MOTION TO SUPPRESS Page 4 of 5
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)

D. CONCLUSION

A per se exception to the Fourth ~endment warrant requirement is inappropriate
in this case. The government has demonstrated no exigent circumstances to dispense with

the warrant requirement. As warrantless searches are presumed to be unreasonable the
court should suppress the blood test.
Here, the hospital, judge, and a warrant could be obtained in minutes. Indeed the
warrant coul4 be obtained in the time it takes to go to the medical facility. The police
have merely decided to exercise the discretion held only to the court by the Fourth
Amendment and never seek a warrant. The court should suppress the warrantless search
of the defendant's body and drawing of blood.

Respectfully submitted this 2nd day of April, 2013

Douglas D. Phelps, ISBA#4755 .
PHELPS & ASSOCIATES, PS
Attorneys for Defendant

DEFENDANT'S BRIEF IN SUPPORT
OF MOTION TO SUPPRESS Page 5 of 5
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Log of 1K-COURTROOM8 <'~ 4/22/2013

Page 1 of 1

I
Description CR 2012-19332 Wulff, Micah Abraham 20130422 Motion to Suppress
Judge Simpson
Clerk Denice Larsen
Court Reporter JoAnn Schaller

0~013

01:33:24 PM

111 K-COURTROOM8

Note

Speaker

Time
01:33:06 PM

~n

U~w ~

Judge Simpson

Calls case. Def present not in custody. Doug Phelp for def.
Tara Jalali for State.

Douglas Phelps

Would like a continuance to review the latest supreme
court decision

01:33:44 PM Tara Jalali

The pretrial is Thursday, ask for 30 day continuance.

01:34:03 PM Douglas Phelps

I think we previously waived speedy

01:34:10 PM Judge Simpson

Explains speedy trial

01:34:51 PM Def

Waive speedy trial .

01:36:39 PM

We will reset the motion to suppress and the pretrial and
trial

Judge Simpson

01:36:52 PM End
Produced by FTR Gold™
www.fortherecord.com

Micah Abrahm Wulff

41179

57 of 116

file://R:\LogNotes- HTML\District\Criminal\Simpson\CR 2012-19332 Wulff, Micah Abra ... 4/22/2013

KO KO PROSECUTORS

FAX No. 208-446-1840

P. DO 1

BARRY McHUGH
· Prosecuting Atto~ey
SOl Government Way/Box 9000.
Coeur d'Alene ID 83816~9000
Telephone:
(208) 446-1800
Facsimile:
(208) 446-1833

ATTORNEY ASSIGNED;
· TARA JALALI

rN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO~

)
Plaintiff

v.

")
)

CASE NO. CR-2012-19332

)
)
)

BRIEF IN OPPOSITION TO DEFENDANT'S
MOTION TO SUPPRESS

).
. MICAH ABRAHAM WULFF,.

)

Defendant

. )

COMES NOW~ Tara Jalali, Deputy Pr(,)secuting.Attomey, and hereby submits the St~te's
. Brief in Opposition to Defendant's Motion to Suppress.
FACTS

.

. On October 23, 2012
Deputy Larsen from the Kootenai County Sheriff"s Department
.
.
.
.

noticed a vehicle traveling at a high rate of speed on Dalton Avenue. Deputy Larsen followed
the vehicle, estimating its speed t~ be between fifty "miles per hour and sixf:Y miles per hour. The
Deputy pursued the vehicle to 4th Street and ~ey Avenue in Kootenai County? Iruilio

and .

estimated the vehicle'~- speed at sixty miles per hom "in a posted twenty five mile per hour zone.
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TimeAbrahm
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II

I
i
The :Oeputy finally caught up to the vehicle on Deerhaven Avenue and initiated a traffic stop.·
The Deputy made contact with the driv~r of the vehicle arid identified him through his driver's
.license as Micah Wulff. The n·eputy noticed a strong odor ~f alcoholip bever~ges fro~ the:·
Defendant's person. The Defendant ad¢tted to the Dep~to c~~tnniD,g several alcoholic
beverages co~taining v~4ka and admitted that he ''probably" should not have be~n ~vfug. The
Deputy had the Defendant exit the vehicle and perl'omi field sobriety evahiatio:llS. Based upon
the Deputy's
observations prior to and during the field sobriety evaluations. and
.

the Defendant's
.

.admissions, the Deput)r arrested the. Defendan~ for driving under the influence of alcohol.
Subsequently, the Deputy tried to get the Defendant to: .Perform an evidentiary breath test back at
the jail. The Defendant refused and was tl;'ansported to the hospital for a blood draw from a
. nurse. The Defendant initially refused the blood draw as well but once security officers arriv~d

:in the room, the Defendant stopped protesting and subinitt~d to the blood draw. Tile Defendant's
blood sample was taken to the Idaho State Lab and showed a blood alcohol level of .217.
LEGAL STANDARD
Administration of a blood alcohol test is considered a seizure under the Fourth
Amendm~t of the United States

ConstitUtion aJ?,d under Article 1, § .17 ofthe Idaho

Constitution. State v. Wheeler, 149 Idaho 364; 370,233 P.3d 1286, 1292 (Ct.App .. 2010), citing,

State v. Diaz, 144 Idaho 300, 302, 160 P.3d 739, 741 (2007); A warrantless search or seizure is
.

.

deemed per se unreasonable. Id. The State has !he burden to show that the seizure falls within ·an
exception to the warrant .requirement and that the sei.zuie was reasonable under~
.circumstances. ld Consent is an.exception to the warrant requirement. Schneckloth v.

Bustamimte, 412·U.S. 218, 93 S.et~ 2041, 36 L.Ed.2d.854 (1973). Exigent circumst~ces ~e
also a recognized exception to the. warrant requirement State v: Robinson, 144 Idaho 496, 499, ·
163 P.3d 1208, 1211 (Ct.App. 2007).
Micah Abrahm Wulff
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ARGUMENT

1. The Defendant Impliedly. Consented to the Blood Draw and the Subsequent Withdrawal·~d
Analysis of His Blood without a Warrant was Proper.:
Idaho Code· §lS-80:02 provides that,
Any person who drives or is in actual physical control of a motor vehicle in this·
state shall ~ deemed to have given his consent to evidentiary testhlg for
·
concentration of alcohol as ~efmed in section 18-8004, Idaho Code, and to have
. given his consent to evidentiary testing for the presence of drugs or other . . .
intoxicating substances, provided that inch test4Ig is administered at the request
of a peace officer having reasonable· grounds .to believe that person has been·
driving or in actual physical control of a motor vehicle in violation of the
· provisions of section 18-8004, Idaho Code, or ~ection 18-8006-, Idaho. Code.
Eviden~iary

testing is defined in Idaho· Code §18-8002(9) as a procedure or set of tests and .

procedures used to determine an individual, s blood alcohol level. Evidentiary testing includes·
analysis .ofblood drawn from an. individ~al. IC . §18-8002(10). The Idaho Supreme
Court·in
the
.
.
case of State v. Diaz held that the blood draw in that case .fell within the consent exception to the
search warrant req'*ement because 1) the officer had reasonable grounds to believe that Diaz
was driving under the in:fluence.2) that by driving on the :i:oads of Idaho, Diaz.had consented to
the evidentiary testing of his blood and 3) the marmer in which the blood was <4"awh was
.

.

reasonable. 144 Idaho 300, 303, 160 P.3d 739, 742 (2007). The facts in Diaz were that an officer .
stopped a vehicle driven by Diaz for erratic driving.Jd: at 301. The officer notice~ the driver had
bloodshot and glassy eyes and slurred speech. Id The officer asked Diaz to exit the vehicle and
perform field sobriety tests. Id Diaz instead tried to start his vehicle. Id The officer B.+rested
Diaz for obstructing and took him to jail. . .Jd. at 301-)02,"160
P.3d at 740-741.. At the jail, Diaz
. .
.

.

refused to undergo field. sobriety testing and breathalyzer
. testing and ulfuna.tely was taken to. the
~

~

hospital for a blood draw. ld at 302, 160.P.3d at 741. Dl.Ujng this time, Diaz protested the blood
draw. !d. Based upon the implied consent Diaz gave by. drivin~ on the roads as well ~ the

Micah Abrahm Wulff
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observations of the officer which pro'Vided -reasonable: grounds to suspect that Diaz was driving
under the influence and the reasonable manner that blood was drawn~ the Court denied Diaz' s.
motion to ·.suppress the blood alc~hol evidence./d. at 303, 160 P .3d at 742. Subsequently, and .
based upon the hol<ling in Diaz, the Idaho Court of Appeals upheld another warrantless blood
.
.
draw and specifically wrote that " ... a protest to a blood draw does not invalidate ·consent created
by a person's actions and statute." _Wheeler, 149 Idaho; at ~70, 233 P.3d at1292. In the present
.

.

case, the State antiCipates the ~vidence will show that the Defendant was driving on the roads of
Kootenai Councy, Idaho in a motor vehicle. As such,. an4 pursUant to Idaho Statutes, the
Defendant impiiedly consented to evidentiary testing of his .blood. Similar to Diaz, the
Defendant protested having his blood draWn. at the hospital. However, his protestations did: not
act to withdraw or invalidate the consent he gave by his action of driving_ on Idaho roads.
Therefore, at the time he was t~en to the hospital for the blood draw, the Defendant for all
intents and purposes had consented to the blood draw.
The State antic~pates the evidence Will show that Deputy Larsen had reasonable grounds
to believe that the Defendant was driving under the influenc~ of alcohol on October 24, 20i2.
The Deputy_ observed the vehicle bemg driven approximately betwe~ fifty miles per hour and
sixty miles per hour in a twenty five mile per hour zone, the Defendant admitted ~o the Deputy
that he probably should not have bee~ driVing, the D~puty observed a strong odor ofan alcoholic ·
beverage on the Defendant's person, the· Defendant ad:i:riitted.he had been drinking "singles· and,
doubles" of alcoholic drinks containln.g V<:>dka, and the. Defendant perfonp.ed ~oorly on.
standardized field sobriety evaluations. Therefore, "reasonable
grounds
existed to support the .
.
'

~eputy' s suspicion that the Defendant was driving under the influence .of alcohol ~d e~erCise

Micah Abrahm Wulff
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his statutory authority to examine the Defen.dant's blood, breath, or urine for evidence of the
same.
The manner in which the Defend~t' s blood was drawn was re·asonable. :rD. Diaz, the
Idaho Suyreme Court reviewed whether the blood draw was done in a m~dically acceptabl~
manner. The Court wrote,
Regardless of how it qualifies as an exception to the warrant requirement, a blood
draw must comport with Fourth. Amendment .stand~ds of reasonableness.
.
Schmerber, 384 U.S. at 768, 86 S.Ct. at 1834, i6 L.Ed.2d at 918. To that end, the
procedure must be done in a me~cally acceptable manner an~ without
unreasonable force. Id. at 771-2, 86 S.Ct. at 1836, 16 L.Ed.2d at 920. Fourth
Amendment reasonableness standards. are assessed objectively by examining the
totality ofthedrcumstances. Graham v. Connor, 490 U.S. J86, 397, 109 S.Ct.·
1865, 1872, 104 L.Ed.2d 443,456 (1989); accord Rosenberger v. Kootenai
County Sheriff's Dept., 140 Idaho 853, 857, 103 P.3d 466, 470. (2004).

Diaz, 144 Idaho at 303, 160 P.3d at 742. The Court discussed the administration of the test at a
hospital by a qualified hospital technician, among other facts, and concluded that under the
totality of the circum~tances, the test·was performed reasonably. Id. In the case at bar, the
Defendant's blood was ·drawn by a trained phlebotomi'st and although security was called in,
undue force was not used to withdraw the blood. Therefore, the Defendant's blood was .
withdrawn in a medically acceptable maimer ..
There was ~o warrant requiremynt in th~ pr~sent case for the blood draw under the
consent exception given the reasonable grounds which existed to suspect the Defendant was
.

"

under the influence of alcohol while drivfu.g on Idaho roads as well as because. of the implied
consent the Defendant gave pursuant to driving on Idaho roads and the reasonable m.ru;mer in
which the blood was

drawn~

In the recent Supreme Court cas~ of M~ssouri v. McNeeiy, ~he United. States Supreme
Court identified the question presented as "whether ~e natural metabolization [sic] of alcohol in

Micah Abrahm Wulff
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the bloodstream presents a per se exigency that justifies an exception the Fourth Amendment's
warrant requirement for nonconsensual blood testing in all ~-driving cases." Missouri- v.

McNeely: 5.69 U.S._; 133 S. Ct..1552, 1556 (2013). The Court m.another portion of its
opinion reemphasized the limited scope of their review of the c'ase by writing,
We granted .certiorari· to resolve a split of authority on the qll;estion whether the
natural dissipation of alcohol in the bloodstream establishes a per se eJP,gency that
suffices on its own to justify an exception to the warrant requirement for
nonconsensual blood testing in drunk-driving investigations.

.

'

ld. at 1558. Neither the statement of the issue under analysis nor the Court's holding delve or
decide the constitutionality of implied consent laws or the C<?nsent exception to ~e warrant
requirement.
There may be some argument that because the Supreme Court identified certain states as

.
.
having implied consent laws with certain restrictions, the Court thereby endorsed restrictions on
implied consent laws. However; the .existence of implied consent laws at the state level was used
by the Supreme C9urt to docmnent c~ain fmdings:
wide-spread st~:tte restrictions on nonconsensual blood testing
provide further support for our recognition that compelled blood
draw~ implicate a significant priV:acy interest. They also strongly
suggest that our ruling today will not "severely hamper e:ffectiye
law enforcement.'; Garner, 471 U.S., at 19, 105 S.Ct. 1694. ·

Missouri v. McNeely, 569 U.S:

_ J_ _ ;

133 S. ct.·l~52, 1567 (2013)~

Identifying ~ese statues for such. a limited purpose does not amount to a binding opinion
of the Court on the res1;rictions listed in those various statutes. Miss·ouri has an implied consent
statute, however the Supreme Court did not examine that statute as part of its analysis as a
possible exception to

the warrant requirement. Further, Missouri's implied consent law haS not
.

.

historically provided fm; forced tests. Due to a recent statUtory change, the question of whether it
does now is a matter yet to be decided'in the Missouri courts .. (See Missouri v. McNeely, 2011
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WL 2455571 (Missouri Comt.ofAppeals, 2011).) The United States Supreme Court opinion.in

McNeely did not comment on the validity of the Idaho' implied .consent law or 'one like it. Thus,
the dic!a in McNeely does not change the status qftb.e implied consent law in Idaho.

.
.
2. Exigent Circumstances Existed such that the Wauailtless Withdrawal of Defendant's BloQf!

was Proper. .
Another well established excepti~n to the warrant requirement is ~e pres~ce of exigent
circumstances.
"[W]arrants are generally required to search a person's home or his
person unless 'the exigencies of the situation' make the needs oflaw
enforcement so compelling that the warrantless search is objectively
reasonable under the Fourth Amendment." Br{gham City; 547 U.S.
at--, 126 S.Ct~ at 1947, 164 L.Ed.2d at 657 (quoting Mincey v.
AriZona, 437 U.S. 385, 393-94, 98 S.Ct. 2408, 2414, 57 L.Ed.2d
290, 301 (1978)). A warrantless search .under this exception nmst be
strictly circumscribed by the nature of the exigency that justifies the
intrusion. State v. Buterbaugh, 138 Idaho 96; 99, 57 P.3d 807, 810
(Ct.App.2002).

State v. Robinson, 144 Idaho 496, 499, 163 P.3d 1208; 1211.(Ct. App. 2007)Exigent circumstances may justify a -warrantless fi!earch of the b.ody through a blood draw.

See, Schmerber v. California, 384 U.'S. 757, 770, 86 S. Ct. 1826, i835-36, 16 L. Ed. 2d 908
(1966). In Schmerber the United. States Supreme. Court upheld a blood draw of an individual
.

.

.

arrested for driving under the influence ~f alcohol 'Without a warrant while the individual was in
.

.

.

a hospital being treated for injuries from the vehicle craSh in which he was involved. !d. at 770,
86 S.Ct. 1826. The Comtheld the blood dr~wwas permissible becau~e the officer "m,tght
reasonably have believed that he was confronted with an emergency, in which the delay
necessary to obtain a warrant, under the .circumstances~ threatened the destruction of evidenc.e."
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!d., (internal quotation mat:ks omitted). The CoUrt did not discuss or Bn?Iyze the constitutionality
or the implications of implied ·consent laws such as the one in Idaho.
The _exigent circumstance exception to th~ warra,nt require~ent was yet again evalu~ted
by the United States Supreme Court in McNeely. . It is ·important to note that the .Supreme
Court.·
.
.
did not rule that blood draws are co~t:Utionally mpernrissible. The Supreme Court merely.
conclud~d that the elimination of alcohol does not alone create a per se rule of exigency in

driving under the influence cases. Sp_ecifically, the Court defined the scope of the argumen..ts
being made and wrote,

The S.tate properly recognizes that the reasonableness of a warrantless search
under the exigency exception to the warrant requirement must be evaluated based ·
on the totality of the circumstances. Brief for Petitioner 28-29. But the St~te .
nevertheless seeks a per se rule for blood testing in drunk-driving cases. The State
contends that wb.e"never an officer has probable cause to believe an individual has
been driving under the influence of alcohol, exigent circumstances will
necessarily exist because BAC evidence is inherently evanescent. As a result, the
State clailns that so long as the gfficer has probable cause and the blood testis
conducted in a reasonable manner, it is categorically reasonable for law
enforcement to obtain ih.e blood sampie without·a warrant.
. ·

McNeely, 133 S. Ct. at 1560. The Court declined to extend such a per se rule and maintained that
to evaluate whether a blood draw was permissible pmsuant to the exigent circU!li.Stances
exception to the warrant requirement, a trial coUrt must analyze the totality of the crrcumstances.

Id at 1561. Such analysis will reflect that t1w colle9tion of blood in this case was done in
exigent circumstances sufficient to serve as an exception to the warrant requirement.
The Supreme Court opinion in MqNeely, is premised on the idea that blood alcohol is not
.
.
.
a "now or never" proposition, because the rate of alcohol elimination can be deteimined to

within a reasonable range. McNeely~ 133 S: Ct. at 1561 (2013).. The Supreme
Court
assumes that
.
.
'

retrograde extrapolation is available to the State.l The tpajority opinion preSU$es tlcit so long as
·,

1

.Jhls Ignores the ~ct that intoxicants other than alcohol may be
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some alcohol exists in the defendant's
system when the test in administered,
there is a formulal.c..
.
.
method by which the actual blood alcohol concentration·
at
driving
.
. the time the defendant was
.
can be determined. It is largely based on this premise .that the Suprem<? Court concludes that
·~special facts'' in addition to inevitable elimination of alcohol must }?e necessary to create an

exigency. See, ld at 1557.
However, in Ida?o retrograde extrapolati.on·is not permitted. In the event that an
evidentiary test for blood alcohol reveals a result tha~ is under .08, even ifit is substantially after
·the defendant ~ast drove, that person. c~ot generally· be prosecuted? Idaho Code § 18-8004(2)
provides that,
Any person having an alcohol concentration ofless than 0.08, as defined in
subsection (4) of this section, as shown.by analysis of his blood, u,rin.e, or breath,
by a te~t requested by a police officer shall not. be prosecuted for driving under the
influence of alcohol except as provided in .subsection (3) [drug duiL subsection.
(l)(b) [commercial vehicle dui]or subsection (l)(d) [underage dui] of this section.
Thus the laws of the State ofldaho create a ~eed for a much quicker process than the
circumstances contemplated by the Supreme Court. 'file elimination of alcohol at even the rate
of .015 to .02, even if accmate as suggested by the Supreme Court, is enou~ that the State's
evidence can ~e lost in short order. See, McNeely, 133 S. Ct. at 1575: Thus, the legal ·
environment in Idaho should be seen
as one of the "'special facts" supporting a finding of.
.
exigency.
Further, obtaining a· warrant requires some time:to obtam.

The on-call prosecuting

attorney has to be contacted, a magistrate judge has to ·be located and. apprised of the reasons for
.
.
There is an exception for cases where the defendant fails to provide a valid sample on a bre;:~th test. "A shallow
breath sample testing at below .08 does not inherently show th~t the Individual's true breath alcohol
concentration is less than .08. Consequently, It does not ipso facto bar prosecution. by the terms of Section 18- .
8004(2)."

2

State v. Turbyfill, 38579, 2012 WL 4465773 (Idaho Ct. App. Sept. 28, 2012), review denied (Nov. 29, 2012).
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the request) the warrant must be drafted, and either ~vetestlm.ony or an affidavit with police
report has to be prepared in front of ~e magistr~te. At best, the process curren~y takes se~eral
hours. In rendering this opinion, the Supreme Court was operating :under the belief that"~
addition to technology-based develop~ents, jurisdictions have fo~d other ways to streamline
the warrant process, such as by using .standardftform
warrant applications for drunk driving
.

.

investigatio~s." Misso"uri v. McNeely, 569 U.S._,_; 133 S. Ct. 1552, 15.62 (2013): The
Court even noted that there were such forms available in the relevant jurisdiction when McNeely

'
was arrested. Id. FN 5. Such forms were-not available in Kootenai County on the date of the

m
Additionally, testini.ony will be presented at

defendant's arrest. Thus,· we have to assume. that" had beputy Larsen chosen to seek a warrant
the current case, it would have taken several hours.

the hearing on the motion to suppress from Deputy Larsen. The State anticipates the testimony

will reveal that it took Deputy Larsen some time to catch up to and stop the vehicle. driven by the
Defendant initially as well as the fact that the Defendant was transported ..to the jail and at that
point told

the Deputy that he would not be submitting to the breath test during which time

alcohol was being eliminated from Defendanfs blood., The State will provide further evidence at
the hearing on the motion to suppress regarding the time constraints that Deputy Larsen was
under on the date ·in question which supports the exigepcy qf the situation.

The State is also in the untenable position of_having an ethical obligation. to preserve
evidence that could be exculpatory while that evidence is in the body of an adversarial party.
The State should avail itself of every opportunity .to take a sample of the evidence for the benefit
of accurate testing, regardless of which party the outcome. benefitS.
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.

.

.

Taking the totality of the circumstances into consideration, the needs oflaw enforc~ment

'

I
I

. !

were sufficiently compelling and the "exigencies of the: situation•• great enough that the
warrantless search·was reasonable under the Fourth Amendment.

. REMEDY
Even in the event the Court finds that there is not an ·applicabl~ exception to the warrant
requirement. the State submits that the defendant is not deserving of a remedy. The defendant
was a .217 blood alcohol content at the time his blood was drawn and by drivjn.g with such a
significant blood alcohol level ha4 placed the general public at significant risk. The officer acted
in good faith and in reliance on 18-8002, Diaz and Wheelet' when he made the dec~sion to have
the defendant's blood drawn. The public interest supports admission of the results.
If the officer had understood there to be a warrant_requirement and had_ availed himself of
that process, the defendant's blood alcohol was sufficient that he would have still been over the
. legal limit 6 hours after the initial call was made. Therefore, had the officer understood a
warrant to be necessary, the defendant's blood alcohol would still have been sufficient to pursue

~harges in this particular case." We ask the Court to consider whether there is a parallel between
this case and the reasoning of the inevitable discovery'doctrine in this regard:
The Supreme Court's decision in Nix did not tum. upon the fact that the search which
would have led to discovery ofthe victim's body was completely independent of the .
unconstitutional interrogation. The Court reasoned that society's. interests in deterril:lg · .
. illegal police conduct and in haVing juries receive all probative evidence of a crime, are
best balanced by applying the exClusi9nary rul¢ .to put the goyernm(mt in the same, not a
worse, position than it would have experiel).ced absent the police nuscori.duct. Nix, 467·
U.S. at 442-44, 104 S.Ct at 2508-Q9, 81 L.Ed.Zdat 386-87. This balancing of-interests
is at the heart of the inevitable discovery doci:J:i.D.e. It would not be advanced by a rule
disallowmg evidence solely because the alternate investigation was not entirely unrelated
to the illegal one. Therefore, iii. our view, the ~qu,iry should concentrate _upon the
inevitability of the discovery rather than the independence of the investigation. See
Whitehot'n, 829 F .2d at 1231 ("So long as it is clear that such evidence would inevitably
have been discovered by lawful means, suppression is inappropriate_.") Independence is
strong evidence of inevitability, but is not always necessary in order to demonstrate the
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I

ineluctability of the discovery. We therefore hold that a wholly independent
investigation, while certainly relevant to whether discovery was 'inevitable, is not a
prerequisite to application of the inevitable discovery exception.

.

.

State v. Buterbaugh. 138 Idaho 96, 102, 57 P.3d 807, 813· (Ct. App. 2002).
Here, there was no police misconduct at all. Thus, the weighing described in

Buterbaugh tips in favor of admitting the ev~dence.
The State submits that the exclusionary rule is not the proper remedy.
The exclusionary rule is instead a judicially created means of
deterring illegal searches and seizures. United States v. Calandra,
414 U.S. 338, 348,94 S.Ct. 613, 620,38 L.Ed.2d 561 (1974). As
such, the rule does not ''proscribe the in:troduction ~f illegally ·
seized evidence in all proceedings or against all persons," Stone v.
Powell, supra, at 486, 96 S.Ct., ~ 3049; but applies only in
contexts "where its remedial objectives:are thought most
efficaciously served," United States v. Calandra, supra, at 348, 94
S.Ct., at 620; see also United States v. Janis, 428 U.S.· 433, 454, 96
S.Ct. 3021, 3032, 49 L.Ed.2d 1046 (1976) ("If.~. the exclusionary
rule does not result appreciable deterrence, then, clearly, its use
in.the instant situation is unwarranted'} Moreover,. because the
rule is prudential rather than constitutionally mandated, we have
held it to be applicable only where its deterrence benefits outweigh
its ''substantial social cost$." United States v. Leon, 468 U.S., at
907, 104 S.Ct., at 3412.

m

Pennsylvania Bd ofProb. & Parole v. Scott, 524 U.S. 357, 363, 118 S. Ct. 2014,2019, 14l L.
Ed. 2d 344 (1998).
The exclusionary rule's sole purpose is io deter futUre Fourth
Amendment violations, e.g., Herring v. United States, 555 U.S.
135, 141; 129 S.Ct. 695, 172 L.Ed.2d 496, and its operation is
limited to situations in which this pUipose is "thought most
efficaciously served;" United Srates v. Calandra, 414 U.S. 338',
348, 94 S.Ct. 613, 38 L.Ed.2d 561. For exClusion to be appropriate,
the deterrence benefits of suppression must outweigh the rule's
heavy costs. Under a
of ca,ses be~g with United States v.
Leon, 468 U.S. 897, 104 S.Ct. 3405,82 L.Ed.2d.677, the result of
this cost-benefit analysts turns on the ''flagrancy of the police
misconduct" at issue. Id, at 909, 911, 104 S.Ct. 3405. Wh~n the
police exhibit "deliberate," "reckless," or "grossly negligent"
disregard for Fourth Amendment rights, the .benefits of exclusion
tend to outweigh the costs. Herring sujJra,
144, 129 S.Ct. 695.

line

at

Micah Abrahm Wulff

Received Time May. 15. 2013

4:40PM No. 5125

41179

69 of 116

KO KO PROSECUTORS

2013/MAY/15/WED 17:37

FAX No. 208-446-1840

P. 013

But when the police act with an objectively reaso.nable good-faith
belief that their conduct is lawful, or when their conduct involves·
only simple, isolated negligence, the deterrent value of suppression
is diminished, and exClusion cannot "pay its way." See Leon,
supra, at 909, 919, 908, n. 6, 104 S.Ct. 3405; Herring, supra, at
137, 129 S.Ct. 695.-_Pp. 2426-2428.

Davis v. United States, 131 S. Ct. 2419, 2422, 180 L. Ed. 2d 285 (2011).
the State recognizes that the Idaho Supreme Court has declined to apply the Leon good
.
.
faith exception to Idaho._State v. Koivu, 152 Idaho 511,272 P.3d 483 (2012). However, this
officer acted within' the well authorized and common practices of the State, which· had been
expli~itly authorized by the Idaho Supreme Court,. Idaho

Court of Appeals, and the Idaho Statl?

Legislature. To now punish the officer and the public by suppressing the evidence is not a·
proper application of the exclusionary role. Thus the State submits that the exclusionary rule is
. not a proper remedy in this case.
CONCLUSION
The State submits that the Court_' s inquiry need go no further than the implied consent
statute. The Defendant had, by driving on the public roadways, consented to evidentiary testing.

That testing was completed in a medically soUnd manner and the results of the bloo4 draw
should be deemed

as admissible.

The blood draw results would also be a4missible due to the

.

:

exigent circumstances surrounding this investigation. The factual and legal environment of this
case created an exigency for the officer. Because retrograde extrapolation is not available to the
.

'

_State, the evidence that the· defendant was above the legal limit of alco~l was being elinrinated
as time passed. To get a warrant would require significant time. That period would permit ,
significant blood alcohol to be eliminated and the State could be barred from prosecution if the
.

.

,

.

driver fell below a .08 before the administration of the test. Given the totality of the
'
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circumstances, the situation fell within the exigency exception to the warrant requirement as
welL

In ihe event" that tlie Court finds_ that neither of these exceptions to the warrant
requirement are satisfied, the State submits that the blood draw results shoUld still be seen as
a~ssible. To hlle otherwiSe is to ·invite a manifest injustice. This ~vent and ·countless others

like it involve a driver putting .the public at great risk and the officer r~sponding with the explicit
authorization of the Courts and the legislature. Not only did the officer have good faith, the
public policy and community protection interests at iss~e lean: heavily in favor. of a<4n,itting

the

evidence. The exclusionary rule does not require exclusion in these circumstances, where the
officer was acting under the well settled law of the State at the time he had the. defendant's blood

drawn.
For the foregoing reasons,

the State respectfully-requests the Defendant's Motion to

Suppress be DENIED.

DATED this

-,-~~20~_./{)J,

l5:dayof--.!..-b1"'-=1Y-.

TaraJ"31ali:
~
. Deputy Prosecuting Attorney .
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DEPUTY

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO
Plaintiff
vs.

MICAH A. WULFF
Defendant

)
)

Case No. CR-12-19332

)

)

DEFENDANT'S REPLY BRIEF

)

IN SUPPORT OF MOTION

)

TO SUPPRESS

)

Comes now, Douglas D. Phelps, and hereby submits the following reply brief.
The facts set forth in the government's brief acknowledge that Micah Wulff
withdrew his implied consent. In spite of Mr. Wulff's withdrawing "implied consent"
pursuant to statute the officer failed to seek a warrant but instead proceeded to withdraw
blood under the threat of force and arrest for additional charges. There is no evidence of
any effort to obtain any warrant as required by Missouri v. McNeely, 569 U.S.__, 133 S.
Ct. 1552 (2013)
The state acknowledges. that administration of a blood draw is considered a
seizure under the Fourth Amendment of the United States Constitution and under Article
I§ 17 of the Idaho Constitution. State v. Wheeler, 149 Idaho 364, 370, 233 P.3d 1286,

1292 (Ct. App. 2010) (citing State v. Diaz, 144 Idaho 300, 302, 160 P.3d 739, 741
(2007)) A warrantless search and seizure is deemed per se unreasonable. Id. The state has
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the burden to show that the seizure falls within an exception to the warrant requirement
and that the seizure was reasonable under the circumstances. The government argues
consent based upon the implied consent statute but this argument ignores that Mr. Wulff
had withdrawn his "implied consent" on at least two occasions, initially at the jail with a
breath test on a breath machine and then at the hospital when the defendant refused a
blood test. Security was called and Mr. Wulff was threatened with physical assault and
arrest for obstructing law enforcement. No efforts were made to obtain any warrant for a
blood draw. Significantly, Idaho Code allows for a telephonic search warrant at I.C. §§
19-4404 and§§ 19-4406 which was noted in the majority decision of McNeely, 569 U.S.

_,fn4.
To establish consent the state has the burden of demonstrating consent by a
. preponderance of the evidence. State v. Kilby, 130 Idaho 747, 749, 947 P.2d 420, 422 (Ct.
App. 1997) The state must show the consent was not the result of duress or coercion,
either direct or implied. Sckneckloth v. Bustamonte, 412 U.S. 218, 248, 93 S. Ct. 2041,
2058, 36 L.Ed.2d 854, 875 (1973); State v. Whiteley, 124 Idaho 261, 264, 858 P.2d 800.
803 (Ct. App. 1993) The voluntariness of an individual's consent is evaluated in light of
all the circumstances. Whiteley, 124 Idaho at 264, 858 P.2d at 803 Whether consent was
granted voluntarily, or was a product of coercion, is a question of fact to be determined
by all the surrounding circumstances. State v. Hansen, 138 Idaho 791, 796, 69 P.3d 1052,
1057 (2003)

II. CONCLUSION
The state also seeks to deny the defendant the remedy of exclusion of the blood
test by arguing for a good faith exception but the Idaho Supreme Court has refused to
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apply a good faith exception to the warrant requirement. State v. Koivu, 152 Idaho 511,
272 P.3d 483 (2012) The state's argument that exclusion is not the proper remedy is
contrary to clear search and seizure law. The police officer made no efforts to obtain a
warrant, no exception to the warrant requirement can be shown, and therefore
suppression of the illegally seized blood sample is the only remedy.

Douglas D. Phelps, ISBA#4755
PHELPS & ASSOCIATES, PS
Attorneys for Defendant
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IN THB DJSTIUCT COURT OP 1llE PlR.ST JUDICIAL DISTR.~cr
OF THB STATB OF IDAHO IN AND FOR 11iB COUNTY OF KOOTENAI
STATe Of IDAHO..

)

~Jalntifr,

v.

1,\(JCAH A. WULPP,
Defendant.

State ofJdaho

Ir
i

i

-.1

Caunty of Koo1tmai

)

Case No. CR-12-1 9312

)
)

APPIDAV1T lN SUPPORT

)
)

OP MOTION TO SUPPRBSS
BLOOD 'rBST

. )
)-as.
)

.

COMBS NOW Micah Wulff and. hereby &wears aDd affirm~ that the followin1
. ia
true and cxurect to the best ofbis knowledge and boBet.
1.

I am over 1he age at 18 and competent to testify in this matter.

2,

On Ootober 23,.2012 I was stopped by theKeotena{ Counly SPoriffs
D~ont.

3.

The pollee played an audio tape for me.

4.

The polloo officer took me 10 a hospital

S.

Tbe poJioo forced mo to teko a blood tQJt and l was not allowed to .tefuse

tho blood test.

6.

It Will very atear to me that file polioo were'soing 1o ~ meta allow my
sJda to be _picroecf and bl~f)d drawn;

.
l'

i

I
!
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I

i
I

t

I

7.

l avoided ar~otber criminal chuge and dlcl noi 'fight the police or tile
b08pit1J pCl"80nncl.

J
II

8.

The blood wa~·takeQ against my w.IIJ and wjthout my consent. ·

9.

TJ:le police al1owed me ao opportuN ty to :refuse 1hc blao~ test or for my
own blood sample.

Purtbcnnore, 'tlle aftlaot aa.ysth oaught.

Sipdand Swon~ botoro methls ~ do,y of~
I

'

$

Notary Publ~· ~
RcoictiDg ill
' '
CommisSioniNS("\

LEAH HIU.

NOTARY PUBUC
STATE OF IDAHO

t

Micah Abrahm.....Wulff
•

. . . . . . ,..,.. ..... - - · · - · - · · · "
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Description CR 2012-19332 Wulff, Micah Abraham 20130522 Motion to Suppress
Judge Simpson
Clerk Denice Larsen
Court Reporter JoAnn Schaller
Date lst22/2013 II
Time

~~~ \

Location

111 K-COURTROOM9

Speaker

Note

04:12:31 PM Judge
Simpson

Calls case. Def present not in custody. Douglas Phelps for def.
Tara Jalali for State.

04:13:21 PM Judge
Simpson

Do parties stip this was warrantless arrest

:132n ~]Tara Jalali

Yes

04:13:36 PM Douglas
Phelps

We are of the impression it was a refusal to consent to blood
draw.

04:13:53 PM

I received the affidavit today. State's position it was implied
consent.

Tara Jalali

~Jalali

Call Solar Larsen
Swears witness

04:14:41 PM Solar
Larsen

I am employed with Kootenai County Sheriff's Office for 4 years
as patrol deputy. Explains duties.

04:15:46 PM

Training. Post Certified. I was post certified and on duty October
23, 2012. i came into contact with Micah Wulff. I contacted him in
reference to a traffic issue. Ultimately it ended up being a driving
under the influence charge.

Solar
Larsen

I

1

I04:17:08 PM I
Solar

Larsen

Excessive speed, reckless driving was why I pulled him over. I
was in parking lot of Sheriff's Office in Kootenai County, ID. I was
seated in my car. I had window down, I was working on a survey
for our office and I heard a vehicle accelerating and saw vehicle
going eastbound on Dalton Ave.

Solar
Larsen

Due to noise and speed it attracted my attention. I have training
for visual estimation of speed. I visually estimated the speed of
this vehicle to be 50 mph or so or plus. The speed posted is 35
mph. I started my car and went to the gate and waited for gate to
open and looked down the street and the car was making the
turn to go north on 4th street

Solar
Larsen

I caught up to the vehicle. As I got close northbound on 4th st, I
activated my overhead lights and pulled him over. I told him he
was driving recklessly. The driving recklessly code talks about
speed being a danger to people or property. In this case it was
property. There was just one person in the car. I identified Mr.
Wulff by his drivers license. He is in courtroom wearing a dark
green longsleeve shirt.

04:18:07 PM

04:19:23 PM
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Solar
Larsen

~/22/2013

Page 2 of4

I explained reason for stop and asked why he was driving so
fast. He made a statement he probably shouldn't be driving. Odor
of alcohol coming from vehicle. I detained him for a moment and
brought him to the front of my vehicle. I asked him if he had been
drinking, he said he probably shouldnt' have been driving, he had
too much to drink. He said he had vodka.

04:22:36 PM Solar
Larsen

I gave him field sobriety tests. He was cooperable.

04:22:59 PM Judge
Simpson

Are you challenging the stop

04:23:04 PM

Douglas
Phelps

04:23:19 PM Judge
Simpson
04:23:36 PM

We will go to whether or not he was offered blood or breath

Douglas
Phelps

My client refused the breath test and he was taken to hospital

Tara Jalali

If we can stip to reasonalbe cause to arrest defendant,
indications of alcohol use and blood draw was done by nurse at
hospital.

Douglas
Phelps

No doubt there was probable cause. I think we should talk about
the breath test. Concede he refused the breath test.

Solar
Larsen

He refused the breath test and I took him to emergency room of
Kootenai Medical. We go through a back door and they directed
us to room 5. I had him take a seat, we had to wait for a few
minutes, they were busy.

04:23:49 PM

04:24:11 PM

Standard DUI, I am not challenging the stop.

04:24:49 PM

04:25:50 PM
Solar
Larsen

One of the nurses came in and addressed Mr. Wulff, she took
the blood test. I don't recall him making a statement. The nurse
told him he was going to get a blood test, Mr. Wulff kind of
I""W"U"\I.O.I"'i "'UAI"'\1
' ) ~.O.,...IIri+\1 l"'ll"ll'"rrl~ I"' ..... I"V\.0. I"''II'"'U...... , , .
•••vv<Ju cnvay. ' - ;;><JvUIILJ H'-'DIU;;> vDIII<J DIIU lVII.

\1\./rrlfF' 1"1"'\r"U".O.rrl.o.,...

+n

vvu111 vVIIv<Ju<Ju LV

test. He was cooperative with the process.
04:27:07 PM

04:28:26 PM

Solar
Larsen

The security gentlemen were standing off to the side. The blood
sampling kit for Idaho State Police Forensic comes in a box, he
removes the sampling kit from the box, he applied a tournecut,
prepares site for the draw. I think it is 2 viles that are taken, the
nurse puts viles back in box and signs that he performed the
blood draw.

Solar
Larsen

It gets sealed. No force was used against him for the blood draw.

Solar
Larsen

Protocol in our office is if we determine someone has been
drinking and over legal limit, we would offer a sample of their
blood, breath or urine. We always use least invasive. We always
offer a breath test. If person says they are not providing breath
sample, we had been directed to take them and have a blood
sample taken.

04:29:03 PM
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04:30:04 PM
Solar
Larsen

04:31:23 PM Solar
Larsen
04:31:40 PM

He was cooperative, he just said he was not going anywhere
near the breath test. I didn't have to force him out of the jail to the
hospital. He was cooperative. On October 23, 2012, you could
not obtain an electronic warrant from a magistrate for this
purpose.
The stop occured approximately 11:25 pm.

Douglas
Phelps

Cross

Solar
Larsen

I filled out an affidavit for warrantless arrest, signed before a
notary public on October 23, 2012. I said in affidavit that he said
he wasn't going anywhere near the breath test. In affidavit it says
he was uncooperative for a portion of the time at the blood draw.
He moved his arm away so it was not available for the blood
draw.

Solar
Larsen

2 security officers were called, I believe the nurse called for
them. The nurse has the right to feel secure while he was doing
his work.

04:31:42 PM

04:34:50 PM

Page 3 of4

04:35:56 PM

Jalali

04:36:05 PM Judge
Simpson
04:36:10 PM

Objection-speculation
Allow as rephrased.
I can't speak for the nurse. I felt secure there. The nurse is not
here to testify. It is possible he was resisting the blood draw by

Solar
Larsen

noolljnn
tJUII
l!::::fl

Solar
Larsen

The only time I can recall ever having to hold a person down,
was to assist an ISP officer with a thrashing person. I have
always had cooperative persons. You don't use force, we will
restrain to do blood draw.

04:37:48 PM

04:39:21 PM Solar
Larsen
· 04:39:38 PM Tara Jalali
04:39:42 PM Judge
Simpson
04:39:44 PM
Solar
Larsen

I rlon'+
'""'"all
+olljnn
hir-n I u;n• drl t~~Or"
hir-n if ho
IIILIV\J
III.V
II~IIIIIIIVVUIU
~..ol''-'11111111111'-'

a\AI<>\1
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refused. I told him he would be held down to take the blood draw
if he refused.

I advised him he could be held down for the blood draw.
Objection to form of question
Sustained
He was cooperative in sense that when it was explained to let
nurse take your blood or we can hold you down. There was no
accident, nobody walking on street that night, I believe there
were only a few other cars around that night. It was a standard
DUI arrest.

04:42:23 PM Solar
Larsen

Re Def A--ALS form. These are the rights I read to him. They
advise him he can refuse the test. Reads form.

04:44:07 PM

I began a 15 minute observation for breath test sample and I

Micah Abrahm Wulff
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04:44:52 PM

Page 4 of4

Solar
Larsen

read this form to Mr. Wulff, he refused it after I read it. I did not
re-read it to him when taking him to the blood draw.

Douglas
Phelps

Move to admit Def A

04:44:58 PM Tara Jalali

No objection

04:45:01 PM Judge
Simpson

Admitted.

04:45:29 PM

04:48:15 PM

Solar
Larsen

There was no accident. It was unusual because of the speed.
Luckily I connected to him before he could have gotten into
accident. I have never obtained a telephonic warrant. I have
heard of it being done, but not for a DUI case.

Solar
Larsen

I did not attempt to get a warrant for the blood draw. I will
estimate one hour and 25 minutes from arrest to blood draw.
11 :24 pm was time of stop.

lr=D4:52:28 PM Tara Jal

~...,.ilt:::Ct.

Solar
Larsen

About an hour and half for whole process. When I said
uncooperative in the affidavit, he was for the most part
cooperative. When he was turning away I would consider that
uncooperative, but he was cooperative with the process.

04:54:11 PM

Solar
Larsen

He didn't want to do it originally. I didn't have to physically hold
him down, I did not touch him.

04:54:59 PM

Douglas

04:52:35 PM

Ph.:>
In~
I 11-lf"-

You can consider my client's affidavit in lieu of his testimony.
·~~ ~bjection.

04:55:05 p

Tara

04:55:35 PM

Douglas
Phelps

I would like to submit additional briefing.

Judge
Simpson

Mr. Phelps to submit briefing by 14 days, state 7 days to
respond, i wiii then take it under advisement. Vve have pretrial
tomorrow.

Douglas
Phelps

He has waived speedy. Ask to vacate pretrial and trial.

04:55:43 PM

04:57:00 PM

I

~/22/2013

'

G.... G7:22

Jalali

04:57:26 PM Judge
Simpson

I would be comfortable just arguing

~'-''-'<Jptable.

Will vacate.

04:57:29 PM End
Produced by FTR Gold™
www .fortherecord.com
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO
Plaintiff
vs.

MICAH A. WULFF
Defendant

)
)
)
)
)
)
)

Case No. CR-12-19332
SUPPLEMENTAL BRIEFING
POST TESTIMONY
DEPUTY S. LARSEN

I. FACTS
Deputy Larsen testified that he pulled Mr. Wulff over after he observed Mr. Wulff
driving at speed estimated at 60 mph in a 25 mph zone. Mr. Wulff was arrested and taken
to the jail for a breath test which Mr. Wulff refused after hearing the I. C. 18-8002 rights.

Mr. Wulff was then taken to KMC for a blood draw pursuant to the department policy of
taking a blood draw when a breath test was refused.
The 18-8002 rights advise a person who refuses a breath or blood test of the civil
penalties of refusing the test including fines and loss oflicense. At the hospital Mr. Wulff
refused a blood draw physically pulling away when approached with a needle. Security
officers were called and Mr. Wulff was told he would be held down so a blood draw
could be taken. Confronted with the threat of force and being held down Mr. Wulff did
not fight the blood draw. There was never an attempt to obtain a search warrant for the
blood draw.
SUPPLEMENTAL BRIEFING
POST TESTIMONY
DEPUTY S. LARSEN Page 1 of 4
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II. ISSUE PRESENTED
A. A person may withdraw implied consent for a blood/breath test and
coercion/threats may not be used by government agents.
The facts provided clearly demonstrate that Mr. Wulff refused first the breath test
at the jail then Deputy Larsen took Mr. Wulff to KMC for a forced blood draw consistent
with department policy. As the nurse began to put Mr. Wulff's ann in a block for a blood
draw he resisted by pulling away from the nurse with his arm and shoulder. Then two
security guards were called and he was told he would be held down so the blood could be
drawn. Mr. Wulff was told the blood would be drawn whether he agreed or not.
To establish consent the state has the burden of demonstrating consent by a
preponderance ofthe evidence. State v. Kilby, 130 Idaho 747,749,947 P.2d 420,422 (Ct.
App. 1997) The state must show the consent was not the result of duress or coercion,
either direct or implied. Sckneckloth v. Bustamonte, 412 U.S. 218, 248, 93 S. Ct. 2041,
2058, 36 L.Ed 854, 875 (1973); State v. Whiteley, 124 Idaho 261, 264, 858 P.2d 800, 803
(Ct. App. 1993) The voluntariness of an individual's consent is evaluated in light of all
the circumstances. Whiteley, 124 Idaho at 264, 858 P.2d at 803 Whether consent was
granted voluntarily, or was a product of coercion, is a question of fact to be determined
by all surrounding circumstances. State_ v. Hansen, 138 Idaho 791, 796, 69 P.3d 1052,
1057 (2003)
The evidence demonstrates the refusal of both the breath and blood test. The
evidence here demonstrates coercion by both direct and implied threats. The argument of
consent must fail under the facts of this case. The state has not demonstrated an exigency
to justify the warrantless blood draw and Missouri v. McNeely, 569 U.S._, 133 S. Ct.

1552 (2013) requires suppression of the blood draw. The state concedes that Idaho does
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not recognize a good faith exception to the warrant requirement. State v. Koivu, 152
Idaho 511, 272 P.3d 483 (2012)

B. Article I § 17 of the Idaho State Constitution requires suppression of the
blood draw taken after refusal under Implied Consent.
Article I § 17 of the Idaho State Constitution grants greater protection than the
Fourth Amendment of the United States Constitution. Article I§ 17 provides: "The right
of the people to be secure in their persons, houses, papers, and effects against
unreasonable searches and seizure shall not be violated; and no warrant shall issue
without probable cause shown by affidavit, particularly describing the place to be
searched and the person or thing to be seized." The Idaho Supreme Court has found that
this provision provides Idaho citizens greater protection from illegal searches.
The Idaho Supreme Court has found that Article I § 17 provides greater protection
from the use of illegally seized evidence. State v. Arrequi, 44 Idaho 43, 254 P. 788
{1927); State v. Rauch, 99 Idaho 586 P.2d 671 ( 1978) The court similarly held that
Article I § 17 granted greater protection to Idaho citizens and held the Leon good faith
exception was contrary to Article I § 17. State v. Koivu, 152 Idaho 511, 516-518, 272

P.3d 483 (2012)
Article I § 17 provides the same type of protection when government seeks to
force a criminal defendant to provide a blood sample. Article I § 17 assures that the
person is protected absent warrants "particularly describing the place to be searched and
the person or thing to be seized". Article I § 17 does not allow for searches absent
particular facts related to any particular person a per se search violates Article I § 17. In
applying Article I § 17 the Idaho Supreme Court should not allow a per se exception to
the warrant requirement in a DUI case absent exigent circumstances. It is important to
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note that the court in State v. Diaz failed to consider Article I § 17 granting greater
protection because the argument was not made before the District Court. State v. Diaz,

144 Idaho 300, 303, 160 P.3d 739, 742 (2007) In light of the courts holding in State v.
Koivu, 152 Idaho 511, 519, 272 P.2d 483,491 (2012) holding there is greater protection
under Article I § 17 in not extending Leon good faith exception under Article I § 17. This
court should protect Idaho citizens from warrantless searches after they refuse the test
and revoke consent. Absent a search warrant Article I § 17 requires suppression of the
blood draw.

II. CONCLUSION
The blood draw taken after Mr. Wulff revoked his "implied consent" requires
suppression of the blood draw absent a warrant. Article I § 17 provides greater protection
to Idaho citizens and mandates a warrant before a blood draw occurs. When a refusal
(revocation of implied consent) occurs, the forced blood draw must be suppressed as
violating the citizens' right to privacy.

Respectfully submitted this 3rd day of June, 2013

Douglas D. Phelps, ISBA#4755

PHELPS & ASSOCIATES, PS
Attorneys for Defendant
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ATTORNEY ASSIGNED:
TARA JALALI

IN TifE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
I

I

i

I

STATE OF IDAHO, IN AND FOR THE COUNTY Of KOOTENAI

!
I

STATE OF IDAHO,
Plaintiff

)
)

!

CASE NO.

I

)

v.

)
)
)
)

MICAH ABRAHAM WULFF,
Defendant

CR-2~12-19332
I'

STATE'S SUPPLEMENTAL BRIEF ON
DEFENDANT'SjMOTION TO SUPPRESS
!

)
)

COMES NOW, Tara Jalali, Deputy Prosecuting Attorney,
and hereby submits its
!
I

i

response to the Defendant's supplemental brief submitted on June 3, 2013.
ARGUMENT

1. Implied Consent-Cannot Be Withdrawn.

Idaho has an implied consent ~aw which provides that ~ne who assumes the privilege of
I

'

driving a vehicle on Idaho roads has consented to evidentiazy testing for alcohol subject to an
I

,

officer
having reasonable cause to believe that .the driver is un~er
the influence of an intoxicating
.
I
I

substance.

!
I
I
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'

Under Idaho's implied consent statute, I. C.§ 18-8002(b, anyone driving on
Idaho roads is deemed to have impliedly consented to ~videntiary testing for the
presence of alcohol or drugs when a police officer has teasonable cause to believe
the person was driving under the in:tluence.2 1n other w!ords, "[b]y virtue of this
statute, 'anyone who accepts the privilege of operating! a motor vehicle upon
Idaho's highways has consented in advance to submit to a BAC test.' " Rodriguez,
128 Idaho at 523, 915 P.2d at 1381 (quoting Matter oJ'wfcNeely, 119 Idaho 182,
187, 804 P.2d 911, 916 (Ct.App.l990)). See also Diaz,[ 144 Idaho 300, 160 P.3d
739. Implied consent to evidentiary testing is not limi~d to a breathalyzer test, but
m~y also include testing the suspect's blood or urine.
§ 18-8002(9).

1p.

State v. DeWitt, 145 Idaho 709, 712-13, 184 P.3d 215,218-19 jcet. App. 2008). Idaho Courts
have co;nsistently held that implied consent to evidentiary

i
tempg
pursuant to Idaho Code §18,
I

8002 cannot be withdrawn. See, State v. Burris, 125 Idaho '28~, 291, 869 P .2d 1384, 1386 (Ct.
I

i

App. 1994); State v. Woolery, 116 Idaho 368, 775 P.2d 1210 (1989); State v. Nickerson, 132

I
i

Idaho 406,410, 973 P.2d 758,762 (Ct. App. 1999). The State pas not found case law suggesting
r

I

II

otherwise.

The State has met its burden that the Defendant impli~y consented to the evidentiary
I
testing. The stipulated facts were that the Deputy had reasona*e cause to believe that the
i

Defendant was under the influence of alcohol, that

the Defendbt was driving on Idaho roads,
I
I

and that he had an Idaho driver's license by which he was idJ.tified. The fact that the Defendant
I
i

was driving on Idaho roads under circumstances which indic~ there were reasonable grounds
!

I

to believe he was under the influence of alcohol or an intoxica"Png
substance are uncontested.
I
•

!

Defendant argues that he unequivocally withdrew his consent~ evidentiary testing after he had
I
I

'

already driven on Idaho roads. This argument contradicts Idalia case law which provides that
I
I

one cannot withdraw implied consent once he or she takes adV;antage of the privilege of driving
.

.

I

.

on. Idaho roads. The Defendant was in no position to refuse tJJ!e! evidentiary testing once he chose
to drive on Idaho roads.
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I

2. the Voluntariness of Consent to a Blood Draw at, the Time of the Evidentiary
I

I
I

Testing is Irrelevant.

!
I
I

Defendant also argues that his consent was coerced be4ause Officer Larsen informed hlm
l

i

that if he continued to tum away security and/or law enforcemFnt would assist in holding him to

i
allow tbe nurse to withdraw blood. The voluntariness of a defendant's consent to a blood draw

!

at the time of the testing has been held to be of no consequen4 given that prior implied consent
I

I

was given as a matter oflaw. See, State v. Nickerson, 132 ld~o 406, 410, 973 P:2d 758, 762
I

.

I

(Ct. App. 1999). In Nickerson, a defendant was stopped for ~ving under the influence and
'
i

given the opportunity to give a breath sample. ld.

at 409,

973 ~ .2d at 761. Upon refusing the
!
i

.

breath test, it was discovered that the defendant was on parole jat which time the parole officer
was contacted and the defendant advised that he would be gouitg to prison if he refused to

·.

provide an evidentiary sample which the defendant then did.

I
l

~d

.

In the present case, the

I

I

Officer's subsequent statements to the Defendant regarding ca;lling in security to help with the
I

blood draw or the Defendant's physical movements away fro~ the officer andlor nurse are not
!
relevant and does not invalidate or override the implied conseJit
previously given. ,.
I
I

3. Article I §17 of the Idaho State Constitution doesinot Require Suppression of the

i

Blood Draw Results.

·1

I

Article 1 §17 of the Idaho State ConstitutiQn provides ~pertinent part, "[t]he right of the
i

-

!

people to be secure in their persons, houses~ papers, and effec$ against unreasonable searches
1

and seizure shall not be violated .... " Idaho Code §18-8002 pr~vides that~
f
I

Any person who drives or is in actual physical control of a motor vehicle in this
state shall be deemed to have given his consent to evidfntiary testing for
. .
concentration of alcohol as defined in section 18-8004~ Idaho Code~ and to have
given his consent to evidentiary testing for the presence of drugs or other
intoxicating substances, provided that such testing is acibninistered at the request
of a peace officer having reasonable grounds to believ~ that person has been
I
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I

driving or in actual physical control of a motor vehicle lin violation of the
provisions of section 18'-8004, Idaho Code, or section }8-8006, Idaho Code.
!

Administration of a blood alcohol test is considered a seizure ~der the Fourth Amendment of
the United States Constitution and under Article 1, § 17 ofthe!Idaho Constitution. State v.
I
I

Wheeler, 149 Idaho 364, 370,233 P.3d 1286, 1292 (Ct.App. 2pl0), citing, State v. Diaz, 144
i

Idaho 300, 302, 160 P.3d 739, 741 (2007). A warrantless seardh
or seizure is deemed per se
I
I

I

unreasonable. ld The State has the burden to show that the sepe falls within an exception to
I
I

the warrant requirement and that the seizure was reasonable uitder the circumstances. Id In the
,

I

I
I

present case, the search was reasonable because blood
was withdrawn
in a medically reasonable
.
I
I

i

manner, no undue force was used in obtaining said evidence, ~d the blood draw was performed
i

by a nurse at a hospital. Further, the search falls l.mder the co~sent exception to the warrant
I
I

requirement. The State is asking this Court to find that by acc~pti.ng the responsibility and
i'
privilege of driving on Idaho roads and consenting to evidentifY testing of blood, breath and
urine UpOn reasonable grounds that that qualifies as falling witpm the consent exception to the
I

warrant requirement.

I

i

Defendant's framing of the issUe is confusing in his su~plemental briefing. On Page 3 of
I
I

the Su:pplemental Briefing Post Testimony, the Defendant ar~s that ''In applying Article 1 § 17
I

the Idaho Supreme Court should not allow a per se exception ~o the warrant req\rirement in a
I

I

DUI case absent exigent circumstances." Defettdant seems to ~e asking this Comt for a per se
I

i

rule which would limit the exceptions to the warrant requirem~t in DUI cases to solely exigent
i

I

circumstances. The United States Supreme Court has already ~eclined to find that the natural
metabolization of alcohol is a per se exigency excusing the re<).uirement of a warrant. Missowi v.
I

I

I

McNeely, 569 U.S._; 133 S. Ct 1552, 1556 (2013). Defen4'mt implies that finding implied
•

I

I

consent means that the Court is fincting that implied consent isj a per se exception to the warrant
I
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I

requirement. Consent is an exception to the warrant requirem~nt. The State still has the burden
I

to show that the Defendant consented by his actions. The releyant action is driving on Idaho
roads.
·CONCLUSION
For the foregoing reasons, the State respectfully reque~ts that the Defendant's Motion to
I

Suppress be denied.
'

i
I

DATED this \ \

day

of_J.=-..::0=-~-~-· 2013! ;·J

::=::tt:-

Tara Jalali

: ·
Deputy Prosecutin~ Attorney
I

I

'

CERTIFICATE OF MAILING

~

L

I he:reby certify that on the
day of
, 2013, a true and correct
copy of the foregoing was caused to be mailed, faxed, and/or lland-delivered to:
!

Douglas Phelps
Attorney for the Defendant.
Faxed
509-921-0802
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Prosecuting Attorney
501 Government Way/Box 9000
Coeur d'Alene ID 83816-9000
Telephone: (208) 446-1800
Facsimile:
(208) 446-1833
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OEPUTY

ATTORNEY ASSIGNED:
TARA JALALI

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,
Plaintiff

)
)

CASE NO. CR-2012-19332

)

v.

)

MOTION FOR ENLARGEMENT OF TIME

)
)
)

MICAH ABRAHAM WULFF,
Defendant

)
)

COMES NOW, Tara.J~ali, Deputy Prosecuting Attorney, and hereby respectfully moves
for an order of the Court enlarging time to file a response brief
Pursuant to Idaho Criminal Rule 45{b), the State hereby moves for an Order ED!arging
Time for its response brief to Defendant's supplemental briefing in supports of its motion to
suppress. The State's Motion is ~ade on the grounds of e.xcusable neglect. The Court allowed
fourteen days for Defendant's brief and seven days after that for the State's response.
Defendant's brief was submitted two days early, on June 3, 2015. Counsel for the State was
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under the mistaken belief that a response was due June 13,2013 and forgot to recalendar the new

due date based upon the early filing.
The State has contacted counsel for the Defendant who has stipulated telephonically to the motion
for enlargement of time.

DATEDthis~dayof ~~
_Telephonic_stipulation,__ _

1

'

Tara Jalali
Deputy Prosecuting AttolllfiY

Douglas Phelps
Attorney for the Defendant

CERTIFICATE OF MAILlNG

o~

I hereby certify that on the / /
day
. , 2013, a true and correct
copy of the foregoing was caused ~ed. faxed, and/or 'hand-delivered to:
· Douglas Phelps
Attorney for the Defendant
Faxed
509-921-0802

Micah Abrahm Wulff

41179

92 of 116

2013/JUN/11/TUE 16:22

KO K0 PROSECUTORS

FAX No. 208-446-1840

P. 003/004

IN THE DISTRICT COURT OF THE FIRST ruDICIAi DISTRICT OF THE STATE OF

STATE OF IDAHO,
Plaintiff

)
)

CASE NO. CR-2012-19332

)
)
)

v.

ORDERFORENLARGEMENTOFT~

)
)
MrCAH ABRAHAM WULFF,
)
Defendant · )

The Court having before it the STATE'S Motion, and good cause appearing, now
therefore;
IT IS HEREBY ORDERED THAT .the period of time for the State's response to

Defendant's Supplemental Briefing is enlarged to June 11, 2013.
ENTEREDtbisJ.3._dayof

S

~

.2013.

JUDGE
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CERTIFICATE OF SERVICE
I hereby certify that on the ...L}_ day of :U,~
, 2013 copies of the foregoing
document(s) were mailed. postage prepaid, or sent by facsimile or inter office mail to:
,___
Deputy Prosecuting Attorney for Kootenai County FAX 208-446-1833
_ _ _ Defense Counsel Kootenai Counl'f Public Defender FAX 208- 446-1701
..__ Defense Counsel FAX i},t~ {a 5 P&J._ps_ SbC( - qJ[d._
----~Derenrumt,________________________
_____ Kootenai County Sheriff's Department FAX 208-446-1407
_ _ _ Idaho Probation & Parole Dist1@idoc.idaho.gov
______ Idaho Department of Correction FAX 208-327-7445
_ _ _ CCD Sentencing Team CCDSentencingTeam@idoc.idaho.gov
______ Idaho Department of Transportation FAX 208-334-8739
______ Community Service Interoffice Mail or FAX 208-446-1193
____ Auditor Interoffice Mail or FAX 208-446-1662
_ _ _ BCI (Bureau of Criminal Investigation) FAX 208-884-7193
_ _ _ Kootenai County Law Library/Transcription FAX 208~446~ 1187
_ _ _ Central Records CentralRecords@idoc.idaho.gov

07P

CLIFFORD T. HAYES
CLERK OF THE DISTRICT COURT
By:

Q~

Deputy Clerk
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO,

CASE NO. CR-12-19332

Plaintiff,

MEMORANDUM DECISION AND
ORDER GRANTING DEFENDANT'S
MOTION TO SUPPRESS

vs.
MICAH ABRAHAM WULFF,
Defendant.

Defendant's Motion to Suppress is based upon the following factual history:
On October 23,2012, at approximately 11:24 p.m., Deputy Larsen ofthe
Kootenai County Sheriffs Department was stationary in the north parking lot of the
Sheriffs Department Public Safety Building, when his attention was drawn to the sound
of a vehicle accelerating at a high rate of speed. (Mot. to Suppress Hearing, Test. Dep.
Larsen). Deputy Larsen noted in his report that he observed a dark colored vehicle pass
the north gate heading eastbound on Dalton Avenue. (Mot. to Suppress Hearing, Test.
Dep. Larsen; Incident Report). Deputy Larsen estimated the speed of the vehicle at 50-60
miles per hour. (Mot. to Suppress Hearing, Test. Dep. Larsen; Incident Report). Deputy
Larsen pulled out of the parking lot, began to follow the vehicle, and radioed other patrol
MEMORANDUM DECISION AND ORDER GRANTING DEFENDANT'S
MOTION TO SUPPRESS
Micah Abrahm Wulff

41179
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units in the area that he was trying to catch up to the vehicle. (Mot. to Suppress Hearing,
Test. Dep. Larsen; Incident Report). During the pursuit, Deputy Larsen estimated that the
vehicle was traveling at 60 miles per hour in areas where the posted speed limit ranges
from 25 to 35 miles per hour. (Mot. to Suppress Hearing, Test. Dep. Larsen; Incident
Report). As he approached Deerhaven Avenue, Deputy Larsen activated his overhead
lights; the vehicle came to a stop at this point. (Mot. to Suppress Hearing, Test. Dep.
Larsen; Incident Report).
Deputy Larsen approached the driver's side door and spoke with the driver, whom
he identified by his Idaho Driver's License as Micah A. Wulff, Defendant. (Mot. to
Suppress Hearing, Test. Dep. Larsen). Deputy Larsen reported that he asked Defendant
why he was driving so fast, to which Defendant replied "I don't know, I probably
shouldn't be driving." (Mot. to Suppress Hearing, Test. Dep. Larsen; Incident Report).
Deputy Larsen noted that he detected a strong odor of alcoholic beverage coming from
the vehicle as Defendant spoke. (Mot. to Suppress Hearing, Test. Dep. Larsen). Deputy
Larsen also reported that, without prompting, Defendant told him that he had been
"drinking in town." (Mot. to Suppress Hearing, Test. Dep. Larsen; Incident Report).
Deputy Larsen informed Defendant he was being detained and asked Defendant
to exit the vehicle. (Mot. to Suppress Hearing, Test. Dep. Larsen; Incident Report).
Deputy Larsen noted that Defendant was cooperative and complied. (Mot. to Suppress
Hearing, Test. Dep. Larsen; Incident Report). As Defendant neared Deputy Larsen,
Depu~y

Larsen observed that the odor of alcohol grew stronger and that Defendant was

unsteady on his feet. (Mot. to Suppress Hearing, Test. Dep. Larsen; Incident Report).
When Deputy Larsen asked Defendant how much he had had to drink, Defendant,
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with some additional prompting, informed Deputy Larsen that he had had some "vodka
drinks." (Mot. to Suppress Hearing, Test. Dep. Larsen; Incident Report). Deputy Larsen
reported that during his conversation with Defendant, Defendant was having a difficult
time maintaining his balance and that his eyes were red and bloodshot. (Mot. to Suppress
Hearing, Test. Dep. Larsen; Incident Report).
Deputy Larsen informed Defendant that he was going to have Defendant perform
some field sobriety evaluations; Defendant had some difficulties performing the field
sobriety evaluations. (Mot. to Suppress Hearing, Test. Dep. Larsen; Incident Report).
Based upon Defendant's performance of the field sobriety evaluations, the odor of
alcohol emitting from Defendant's person, Defendant's admission to consuming alcohol
that evening, and Defendant's high rate of speed while driving, Deputy Larsen reported
that he believed Defendant had been operating a motor vehicle while under the influence,
in violation ofi.C. § 18-8004. (Mot. to Suppress Hearing, Test. Dep. Larsen; Incident
Report). Deputy Larsen placed Defendant into custody and transferred him to the
Kootenai County Public Safety Building ("PSB"). (Mot. to Suppress Hearing, Test. Dep.
Larsen; Incident Report). At the PSB, Deputy Larsen began the process to take a breath
sample from Defendant. (Mot. to Suppress Hearing, Test. Dep. Larsen; Incident Report).
When Deputy Larsen asked Defendant to sit in the chair near the breath sampling
instrument, Defendant stated "I'm not going anywhere near that" and pointed to the
breath sampling instrument. (Mot. to Suppress Hearing, Test. Dep. Larsen; Incident
Report).
Deputy Larsen then informed Defendant that he would transfer Defendant to
Kootenai Medical Center ("KMC") for a blood draw. (Mot. to Suppress Hearing, Test.

MEMORANDUM DECISION AND ORDER GRANTING DEFENDANT'S
MOTION TO SUPPRESS

Micah Abrahm Wulff

41179

3
97 of 116

Dep. Larsen; Incident Report). Defendant stated he understood and accompanied Deputy
Larsen to his vehicle. (Mot. to Suppress Hearing, Test. Dep. Larsen; Incident Report). At
no point did Deputy Larsen obtain a warrant for the blood test.
At KMC, a nurse began to prepare Defendant's arm for the blood draw, however,
Defendant allegedly became uncooperative and placed his left arm in a "block" position,
telling the nurse "you're not touching me." (Mot. to Suppress Hearing, Test. Dep. Larsen;
Incident Report). When two security officers arrived Defendant allowed the nurse to
perform the blood draw without further issue.
Defendant has brought this Motion to Suppress the blood draw on the basis that it
was an unreasonable search since it was done without first obtaining a search warrant.
DISCUSSION

1. Whether evidence obtained as a result of drawing and testing Defendant's
blood must be suppressed because the blood draw was conducted without a
search warrant?
Administration of blood alcohol testing constitutes a seizure ofthe person, and a
search within the purview of the Fourth Amendment. State v. LeClercq, 149 Idaho 905,
243 P.3d 1093, 1095 (Ct. App. 2010), citing Schumber v. California, 384 U.S. 757, 767,
86 S.Ct. 1826, 1833-34, 16 L.Ed.2d 908,917-18 (1966); State v. Diaz, 144 Idaho 300,
302, 160 P.3d 739, 741 (2007) (other citation omitted). Searches and seizures performed
without a warrant are presumptively unreasonable. !d. (citation omitted).
To overcome this presumption, the State bears the burden of establishing two
prerequisites. First, the State must prove that a warrantless search fell within a wellrecognized exception to the warrant requirement. Second, the State must show that
even if the search is permissible under an exception to the warrant requirement, it
must still be reasonable in light of all of the other surrounding circumstances.

Id (internal citations omitted).
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Idaho's Implied Consent Statute, I.C. § 18-8002 provides that:
( 1) Any person who drives or is in actual physical control of a motor vehicle in
this state shall be deemed to have given his consent to evidentiary testing for
concentration of alcohol ... , and to have given his consent to evidentiary testing
for the presence of drugs or other intoxicating substances, provided that such
testing is administered at the request of a peace officer having reasonable grounds
to believe that person has been driving or in actual physical control of a motor
vehicle in violation of the provisions of section 18-8004, Idaho Code, or section
18-8006, Idaho Code.

(3) At the time evidentiary testing for concentration of alcohol, or for the presence
of drugs or other intoxicating substances is requested, the person shall be
informed that if he refuses to submit to or if he fails to complete, evidentiary
testing:
(a) He is subject to a civil penalty oftwo hundred fifty dollars ($250) for
refusing to take the test;
(b) He has the right to request a hearing within seven (7) days to show
cause why he refused to submit to, or complete evidentiary testing;
(c) If he does not request a hearing or does not prevail at the hearing, the
court shall sustain the civil penalty and his driver's license will be
suspended absolutely for one (1) year if this is his first refusal and two (2)
years if this is his second refusal within ten ( 10) years;
(d) Provided however, if he is admitted to a problem solving court
program and has served at least forty- five (45) days of an absolute
suspension of driving privileges, then he may be eligible for a restricted
permit for the purpose of getting to and from work, school or an alcohol
treatment program; and
(e) After submitting to evidentiary testing he may, when practicable, at his
own expense, have additional tests made by a person of his own choosing.
(emphasis added).
Under Idaho's implied consent statute, anyone who drives or is in actual physical
control of a vehicle is deemed to have impliedly consented to evidentiary testing for
alcohol when an officer who has reasonable grounds to believe an individual is driving
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under the influence requests this testing. LeClercq, 149 Idaho at_, 243 P.3d at 109596, quoting Diaz, 144 Idaho at 302, 160 P.3d at 741 (other citation omitted); I.C. § 188002(1). Such implied consent is an exception to the warrant requirement. !d. at 1095,
citing Schneckloth v. Bustamante, 412 U.S. 218, 93 S. Ct. 2041,36 L.Ed.2d 854 (1973)
(other citation omitted). This implied consent to evidentiary testing includes testing of a
suspect's blood or urine under I.C. § 18-8002, in addition to breathalyzer testing-the test
requested is of the officer's choosing. Diaz, 144 Idaho at 302, 160 P.3d at 741, citing
HaZen v. State, 136 Idaho 829, 833,41 P.3d 257, 261 (2002).

According to Idaho case law, the right of an officer to order a blood draw is not
limited by I.C. § 18-8002(6)(b). Diaz, 144 Idaho at 303, 160 P.3d at 742. Under I.C. § 188002(6)(b), an order for a blood draw must be supported by probable cause that one of
the enumerated crimes, such as aggravated DUI or vehicular manslaughter, have
occurred. I.C. § 18-8002(6)(b). However, in HaZen v. State, 136 Idaho 829, 833-34, 41
P.3d 257,261--62 (2002), the Supreme Court ofldaho "held that Idaho Code§ 188002(6)(b) limits only when an officer can order medical personnel to administer a blood
withdrawal but does not otherwise limit when an officer 'may request that a defendant
peacefully submit to a blood withdrawal."' Diaz, 144 Idaho at 303, 160 P.3d at 742
(quoting HaZen, 136 Idaho at 834, 41 P.3d at 262 (emphasis supplied)).
Despite the fact that "[n]othing in Idaho Code§ 18-8002limits the officer's
authority to require a defendant to submit to a blood draw[,]" the recent United States
Supreme Court Case Missouri v. McNeely, 569 U.S._ (2013), places new limits on the
ability of law enforcement to conduct a blood test without a warrant. Diaz, 144 Idaho at
303, 160 P.3d at 742. In McNeely, the U.S. Supreme Court stated that "[i]n those drunk-
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driving investigations where police officers can reasonably obtain a warrant before a
blood sample can be drawn without significantly undermining the efficacy of the search,
the Fourth Amendment mandates that they do so." 569 U.S._.
The U.S. Supreme Court recognized that there may be some circumstances that
would "make obtaining a warrant impractical such that the dissipation of alcohol from the
blood stream will support an exigency justifying a properly conducted warrantless blood
test[,]" but the Court rejected the risk of dissipation of alcohol as a per se exception to the
warrant requirement. Id Instead, the Court emphasized that "[w]hether a warrantless
blood test of a drunk-driving suspect is reasonable must be determined case by case

based on the totality ofthe circumstances." Id (emphasis added).
It is not disputed that Deputy Larsen had probable cause to believe that Defendant

was driving under the influence. Probable cause is information that "would lead a man of
ordinary care and prudence to believe or entertain an honest and strong suspicion that
such person is guilty." State v. Weber, 116 Idaho 449,776 P.2d 458,461 (1989). In
passing on the question of probable cause, the expertise and experience of the officer may
be taken into account. State v. Ramirez, 121 Idaho 319,323, 824 P.2d 894, 898
(Ct.App.1991).
Deputy Larsen allegedly observed Defendant operating a vehicle at a speed 25 to
35 miles per hour over the posted speed limit, that the odor of alcohol was emanating
from Defendant's person, that Defendant performed poorly on field sobriety evaluations,
and that Defendant admitted to consuming alcohol prior to driving that night. (Mot. to
Suppress Hearing, Test. Dep. Larsen; State's Br. in Opp'n to Def. 's Mot. to Suppress;
Incident Report). Based upon these observations, it was reasonable for Deputy Larsen to
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believe that Defendant had committed the offense of Driving Under the Influence.
Deputy Larsen transported Defendant to the Public Safety Building where
Defendant subsequently refused to submit to the breathalyzer test. (State's Br. in Opp'n
to Def. 's Mot. to Suppress). After Defendant refused the breath test, Deputy Larsen
transferred him to KMC for a blood draw; Deputy Larsen did not obtain a warrant prior
to the blood draw. (State's Br. in Opp'n to Def.'s Mot. to Suppress). When it appeared
the Defendant may attempt to block the nurse and physically refuse the blood draw, two
additional security personnel entered the room. (Mot. to Suppress Hearing, Test. Dep.
Larsen). Ultimately, no force was used against Defendant and Defendant complied with
the blood draw. However, there is no evidence or allegation that Defendant gave his
consent to the blood draw, only that with the implied threat of force he succumbed to the
test. ld.

a. Whether Idaho's Implied Consent Statute Voids the Requirement that
Police Must Obtain a Warrant Prior to Conducting an Evidentiary Blood
Draw Where There are No Exigent Circumstances
The State argues that the warrantless blood draw was proper under Idaho's
Implied Consent Statute, I.C. § 18-8002. The State argues that, pursuant to the Idaho
Statute, Defendant impliedly consented to evidentiary testing ofhis blood. 1 (State's Br. in
Opp'n to Def. 's Mot. to Suppress). The State further argues that once implied consent
has been given by an individual who has "taken advantage of the privilege of driving on
Idaho roads" that individual cannot withdraw the implied consent. Id.
The State alleges that in the case at bar, "at the time [Defendant] was taken to the

1

It should be observed, however, the statute itself provides negative ramifications for a refusal to submit to
evidentiary testing; specifically an individual accepts the risk that his driver's license will be suspended. If
all drivers impliedly consented, it seems that a refusal could never truly occur as any evidentiary testing
could be forced.
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hospital for the blood draw, the Defendant for all intents and purposes had consented to
the blood draw." !d. The State further argues that the U.S. Supreme Court did not "delve
or decide the constitutionality of' implied consent statutes in its McNeely decision. !d.
The State notes that any discussion by the U.S. Supreme Court in McNeely was dicta and
"does not change the status of implied consent law in Idaho." !d.
The State's logic, however, is contradictory to a reasonable interpretation of the
implied consent statute, I.C. § 18-8002, and to the recent U.S. Supreme Court McNeely
decision. In McNeely, the U.S. Supreme Court specifically stated that "[w]hether a
warrantless blood test of a drunk-driving suspect is reasonable must be determined case
by case based on the totality ofthe circumstances." McNeely, 569 U.S._ (emphasis
added). Adopting the State's view, implied consent statutes would, in essence, act as a
per se exception to the warrant requirement. In turn, implied consent statutes would have
the effect of making the McNeely decision of little or no consequence.
The State points out that McNeely did not explicitly address implied consent
statutes. While this is correct, it would be antithetical to interpret the McNeely opinion as
permitting warrantless blood draws simply because a state has legislation that allows such
action. Under the State's logic, states could circumvent the McNeely decision by simply
relying on implied consent statutes. In other words, the State's position is that states can
bypass the U.S. Supreme Court's announcement that, absent exigent circumstances, the
Fourth Amendment mandates that an officer obtain a warrant prior to conducting a blood
draw by simply arguing implied consent. Therefore, despite the fact that the U.S.
Supreme Court did not directly discuss implied consent statutes, interpreting the McNeely
opinion as permitting forced blood draws simply because a state has legislation that
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allows such action would render the McNeely decision a dead letter.

b. Whether There Were Exigent Circumstances Which Justified the
Warrantless Blood Draw?
In McNeely, the U.S. Supreme Court cited several factors that may lead to
circumstances where a warrantless blood test of a drunk-driving suspect may be
appropriate. Id Factors that may contribute to exigent circumstances may include: (1)
time must be spent investigating the scene of the accident and transporting an injured
suspect to the hospital to receive treatment; (2) the availability of a magistrate and
procedures in place for obtaining a warrant; (3) "metabolization of alcohol in the
bloodstream and the ensuing loss of evidence[;]" and (4) other "practical problems of
obtaining a warrant within a timeframe that still preserves the opportunity to obtain
reliable evidence[.]" Id
The State's alternative argument is that there were exigent circumstances
sufficient to justify the warrantless withdrawal of Defendant's blood. Specific exigent
circumstances the State alleges were present in this case include: (1) that retrograde
extrapolation is not available in the state of Idaho, and therefore "the legal environment
in Idaho should be seen as one of the 'special facts' supporting a finding of exigency"2
(State's Br. in Opp'n to Def.'s Mot. to Suppress); (2) that obtaining a warrant requires
time, "[a]t best, the process currently takes several hours[,]" and therefore even assuming

2

The State cites no authority for this broad assertion that "in Idaho retrograde extrapolation is not
permitted" and this statement is only in part correct. The State is correct that where an individual's
evidentiary testing results reveal that the individual's BAC is below the legal limit the State cannot use
retrograde extrapolation to prosecute him. l.C. 18-8004(2); State v. Daniel, 132 Idaho 701, 979 P.2d 103
(1998). However, that limited exception does not equivalate to a rule that retrograde extrapolation is never
allowed in Idaho. In fact, several Idaho cases have insinuated that retrograde extrapolation may be
allowable. State v. Robinett, 141 Idaho 110, 106 P.3d 436 (2004); State v. Stutliff, 97 Idaho 523, 547 P.2d
1128 (1976). (applying a repealed statute, the court stated "This section entitles either party to produce a
witness capable of extrapolating the results to a prior period of time. The burden, however, is on the party
who seeks to introduce this evidence."); State v. Knoll, 110 Idaho 678,718 P.2d 589 (Ct.App. 1986).
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Deputy Larsen had taken steps to obtain a warrant it would have taken several hours to
acquire3 (State's Br. in Opp'n to Def.'s Mot. to Suppress); and (3) that the State is "in the
untenable position of having an ethical obligation to preserve evidence that could be
exculpatory while that evidence is in the body of an adversarial party." (State's Br. in
Opp'n to Def.'s Mot. to Suppress).
Similar to the State's primary argument, its alternative exigent circumstances
argument suggests that in Idaho, or at least in Kootenai County, there should be a per se
exception to the warrant requirement. Like the State's primary argument, these assertions
go against the tenor of the McNeely opinion. As noted above, in McNeely, the U.S.
Supreme Court specifically stated that "[w]hether a warrantless blood test of a drunkdriving suspect is reasonable must be determined case by case based on the totality of the
circumstances." McNeely, 569 U.S._ (emphasis added).
In the case at bar, the State has not alleged any unique facts, which under the
totality of the circumstances, would result in an exigency justifying a warrantless blood
draw. The State argues that "it took Deputy Larsen some time to catch up to and stop the
vehicle driven by the Defendant[.]"(State's Br. in Opp'n to Def.'s Mot. to Suppress).
However, Deputy Larsen did not testify as to the specific amount of time it took for him
to catch Defendant, and there is no evidence that a significant amount of time elapsed
between Deputy Larsen's initial sighting of the vehicle and the execution of the traffic
stop. (Mot. to Suppress Hearing, Test. Dep. Larsen).
The State also argues that Deputy Larsen had to transfer Defendant to the jail

3

The State later mentions in its Brief, however, that due to Defendant's excessive BAC (.217) "he would
have still been over the legal limit 6 hours after the initial call was made." (State's Br. in Opp'n to Def. 's
Mot. to Suppress). This statement by the State discredits the alleged exigent circumstance that would result
from waiting for a warrant.
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first, then following Defendant's refusal to the breath test, Deputy Larsen had to transport
Defendant to the hospital. (State's Br. in Opp'n to Def.'s Mot. to Suppress). Deputy
Larsen estimated that approximately one hour and twenty five minutes elapsed from the
arrest to the time of the blood draw. (Mot. to Suppress Hearing, Test. Dep. Larsen).
However, other than the dissipation of Defendant's blood alcohol content, the State has
made no argument of exigency unique to this case which would justify the warrantless
blood draw, and, more importantly, no attempt to secure a warrant was ever made.

2. Whether Exclusion is the Proper Remedy?
Finally, the State asserts "that the defendant is not deserving of a remedy."
(State's Br. in Opp'n to Def.'s Mot. to Suppress). The State cites to Defendant's BAC of
.217 and also the officer's "good faith" and reliance on 18-8002, State v. Wheeler, 149
Idaho 364, 233 P.3d 1286 (Ct.App. 2010), and State v. Diaz, 144 Idaho 300, 160 P.3d
739 (2007). (State's Br. in Opp'n to Def.'s Mot. to Suppress). The State asks the Court to
consider a parallel between this case and the reasoning of the inevitable discovery
doctrine, and to determine that the exclusionary rule is not the proper remedy in this case.

!d. The State asserts that if the officer had known a warrant was required, he would have
obtained one, and therefore there was not misconduct on his part.
Both the Idaho Courts and Federal Courts have noted that "[t]he primary
justification for the exclusionary rule ... is the deterrence of police conduct that violates
Fourth Amendment rights." Stone v. Powell, 428 U.S. 465, 96 S.Ct. 3037, 49 L.Ed.2d
1067 (1976); State v. Koivu, 152 Idaho 511, 514,272 P.3d 483,486 (2012). In United
States v. Leon, 468 U.S. 897, 104 S.Ct. 3405, 82 L.Ed.2d 677 (1984), the U.S. Supreme

Court adopted the Leon "good-faith" exception to the exclusionary rule under the Fourth
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Amendment; essentially the Leon Rule is that exclusion is not the appropriate remedy
where police have acted in good faith when conducting their search. Koivu, 152 Idaho at
514, 272 P.3d at 486; Leon, 468 U.S. 897, 104 S.Ct. 3405, 82 L.Ed.2d 677. The Leon
Rule "has since expanded the good-faith exception to include a search conducted in
reasonable reliance upon a subsequently invalidated statute because legislators, like
judges, are not the focus of the rule[.]" !d. at 515, 272 P.3d at 487. The Idaho Supreme
Court, however, has rejected the Leon rule, most recently in the 2012 Koivu case. There
the Idaho Supreme Court stated:
The exclusionary rule is a judicially created remedy for searches and seizures that
violate the Constitution.... [C]ourts have disagreed over the years as to whether
there should be any remedy for such constitutional violations and, if so, whether it
should focus upon redressing the wrong committed against the victim of the
unconstitutional search or seizure or only upon deterring future violations of such
constitutional rights by law enforcement officials.

This Court's rejection of the Leon good-faith exception in [State v.] Guzman[, 122
Idaho 981, 842 P.2d 660 (1992),] was supported by an independent exclusionary
rule announced eighty-five years ago in [State v.] Arregui[, 44 Idaho 43, 254 P.
788 (1927). InArregui, there was no claim oflaw enforcement misconduct. ...
When Guzman was decided, "Idaho had clearly developed an exclusionary rule as
a constitutionally mandated remedy for illegal searches and seizures in addition to
other purposes behind the rule such as recognizing the exclusionary rule as a
deterrent for police misconduct." Donato, 135 Idaho at 472, 20 P.3d at 8. In some
instances, we have construed Article I, section 17, to provide greater protection
than is provided by the United States Supreme Court's construction of the Fourth
Amendment. "[W]e provided greater protection to Idaho citizens based on the
uniqueness of our state, our Constitution, and our long-standing jurisprudence."
!d. To overrule Guzman and hold that the exclusionary rule's sole purpose is to
deter police misconduct, we would also have to overrule Arregui, which adopted
the exclusionary rule in Idaho in a case in which there was no police misconduct.
Koivu, 152 Idaho 511,519,272 P.3d 483,491 (2012).

Therefore, under the current Idaho law there is no recognized good faith
exception, and thus exclusion is the appropriate remedy.
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ORDER:

Based upon the foregoing, IT IS HERBY ORDERED, that:
1.

The warrantless blood draw was not justified by exigent circumstances,
and therefore violated Defendant's Fourth Amendment rights under the
U.S. Supreme Court's decision in Missouri v. McNeely; Defendant's
Motion to Suppress is GRANTED.

2.

Because Idaho has declined to follow the Leon Good Faith Exception,
evidence of the warrantless blood draw is excluded.

DATED: This .;£.day of June, 2013
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CERTIFICATE OF SERVICE
I hereby certify that on the ___1_1_ day of June, 2013, I caused, to be served, a true
and correct copy of the foregoing document as addressed to:

J. Lynn Brooks
Kootenai County Public Defender
Fax: (208) 446-1701

First Class Mail
.\..--Faxed

Kootenai County Prosecutor, CR
Fax: (208) 446-1833

First Class Mail
---..Faxed
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR KOOTENAI COUNn'
)

STATE OF IDAHO

)
)

Plaintiff-Appellant,

District Court No.
CR-2012-19332

)

vs.
MICAH ABRAHAM WULFF,
Defendant-Respondent.

)
}
)
)
}
)

Supreme Court No.
NOTICE OF APPEAL

TO: MICAH ABRAHAM WULFF, THE ABOVE-NAMED RESPONDENT,
J. LYNN BROOKS, KOOTENAI COUNTY PUBLIC DEFENDER'S OFFICE, PO
BOX 9000, COEUR D'ALENE, IDAHO 83816 AND THE CLERK OF THE
ABOVE-ENTITLED COURT:
NOTICE IS HEREBY GIVEN THAT:
1.

The above.named appellant, State of Idaho, appeals against the

above-named respondent to the Idaho Supreme Court from the MEMORANDUM
DECISION AND ORDER GRANTING DEFENDANTS MOTION TO SUPPRESS,
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entered in the above-entitled action on the 18th day of June, 2013, the Honorable
Benjamin R. Simpson presiding.

2.

That the party has a right to appeal to the Idaho Supreme Court,

and the judgments or orders described in paragraph 1 above are appealable
orders under and pursuant to Idaho Appellate Rule 11(c)(7).
3.

Preliminary statement of the issue on appeal: Did the district court

err by granting Wulff's motion to suppress the results of blood alcohol testing on
the basis that he revoked his implied consent?

4.

To undersigned's knowledge, no part of the record has been

sealed.

5.

Appellant requests the preparation of the following portions of the

reporter's transcript Hearing on motion to compel held May 22, 2013 (less than
100 pages estimated; JoAnn Schaller, court reporter).

6.

Appellant requests the normal clerk's record pursuant to Rule 28,

7.

I certify:

LA.R.

(a)

A copy of this notice of appeal is being served on each

reporter of whom a transcript has been requested as named below at the
address set out below:

JOANN SCHALLER
Kootenai County Courthouse
PO Box9000
Coeur d'Alene, ID 83816
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(b)
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NO. 500

P. 4

Arrangements have been made with the Kootenai County

Prosecuting Attorney who will be responsible for paying for the reporters
transcript;

(c)

The appellant is exempt from paying the estimated fee for

the preparation of the record because the State of Idaho is the appellant (Idaho
Code§ 31-3212);
(d)

There is no appellate filing fee since this is an appeal in

a

criminal case (I.A.R. 23(a)(8));
{e)

Service is being made upon all parties required to be served

pursuant to Rule 20, I.A.R.
DATED this 25th day of June, 2013.
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I, Amanda McCandless Clerk ofthe District Court of the First Judicial District of the
State ofldaho, in and for the County of Kootenai, do hereby certify that the foregoing
Record in this cause was compiled and bound under my direction and is a true, correct
and complete Record ofthe pleadings and documents requested by Appellate Rule 28.
I further certify that the following will be submitted as exhibits to this Record on Appeal:

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
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I, Amanda McCandless, Deputy Clerk of the District Court of the First Judicial
District of the State of Idaho, in and for the County of Kootenai, do hereby certify that I
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to each ofthe attorneys of record in this cause as follows:

Douglas Phelps
Attorney At Law
2903 N. Stout Road
Spokane WA, 99206

Mr. Lawrence Wasden
Attorney General State of Idaho
700 W. Jefferson# 210
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